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During Fasset’s 2008 Labour Law Update delegates were be given an overview of the South Africa’s labour relations framework. All of the legislation relevant to the employment relationship was dealt with and the main aspects of the legal framework within which employers are required to conduct their relationships with their employees was discussed. Recent case law and developments with regards to the more important aspects of South African labour law was also discussed. A brief overview of the legislation that was considered is set out below. 

THE CONSTITUTION
The Constitution of the Republic of South Africa was adopted in its final form in 1996. It contains in Chapter 2, a bill of fundamental rights. Included in these rights are, inter alia, the right to fair labour practices, the right to strike, the right to freedom of association and the right to pursue an occupation. There is also a right to equality, a prohibition on unfair discrimination and a warrant for affirmative action measures.

The Labour Relations Act, the Basic Condition of Employment Act and the Employment Equity Act are designed to give effect to the right to fair labour practices contained in section 23 of the Constitution. 
The Constitution enjoins the courts, when applying and developing the common law, to have regard to the spirit, purport and objects of the Bill of Rights. Accordingly, the Constitution has had and continues to have a profound impact on the development of our labour law. 
THE BASIC CONDITIONS OF EMPLOYMENT ACT

This Basic Conditions of Employment Act (“the BCEA”) provides for the regulation of basic or minimum terms and conditions of employment. It deals with the following general topics:

· The regulation of working time, including ordinary hours of work, overtime, work on Sundays, nights and public holidays.

· Leave, including annual leave, sick leave, maternity leave (there is no legal obligation on employers to pay employees on maternity leave), and family responsibility leave.

· Particulars of employment and remuneration, including particulars of employment to be furnished in writing the keeping of records and the payment of remuneration (minimum wage levels are not set).

· Termination of employment, including notice periods and severance pay.

It does not generally deal with minimum wages, although the BCEA permits the setting of minimum wages in sectors. This has been done in the agricultural and domestic work sectors. Certain provisions of the BCEA (notably ordinary hours and overtime) do not apply to employees earning more than the threshold (currently R149,736.00 per annum), senior managerial employees, certain sales staff and employees working less than 24 hours a month for an employer.
THE LABOUR RELATIONS ACT

The Labour Relations Act (“the LRA”) is the central statute regulating the industrial relations scene in South Africa. It was the first step in a legislative programme introduced by the Department of Labour to overhaul South African employment law upon the coming into operation of the Constitution. The LRA applies to all employees, whether permanent or temporary, full-time or part-time, and whether engaged on a fixed term basis or indefinitely. It does not however apply to the individual rendering services in the capacity of an independent contractor. Independent contractors are accordingly not afforded the protections that apply to employees in terms of the LRA, or in terms of any of the other labour legislation. It is for this reason that the distinction between employees and independent contractors if an important one. 
The LRA also establishes the Commission for Conciliation, Mediation and Arbitration to deal with employment disputes in order to effect swift and inexpensive resolution of employment disputes and to avoid the formalism and expense of the court system. 

Every employee has the right not to be unfairly dismissed and the LRA contains clear provisions regarding the substantive and procedural requirements that need to be met for a dismissal to be fair. The LRA has also introduced a category of “automatically unfair dismissals”. These are dismissals that relate to, for example, participation in a protected strike, pregnancy and discrimination. An employer cannot justify or defend a dismissal based on a reason that is automatically unfair. 
Other dismissals will be unfair if they are not for a fair reason based on:

· the employee's conduct or capacity; or

· the employer's operational requirements; and

· if they are not effected in accordance with a fair procedure. 

Dismissal based on each of these grounds were considered and discussed in detail. 
THE EMPLOYMENT EQUITY ACT

The two main purposes of the Employment Equity Act are to compel every employer to take steps to promote equal opportunity in the workplace by eliminating unfair discrimination in any employment policy or practice (“what you may not do”) and to compel designated employers, in order to achieve employment equity, to implement affirmative action measures for people from designated groups (“what you must do”). 
The objective is to achieve reasonable progress towards employment equity in the workforce. It is important to note that:

· the Act does not lay down a time for the achievement of employment equity;

· there are no quotas; 
· there is no duty to create vacancies or positions; and

· the Act does not encourage or permit, except possibly indirectly, the dismissal of employees for affirmative action purposes.

The ultimate objective is to achieve a workforce in which suitably qualified people from designated groups are equitably represented within each occupational category and level having regard to a number of factors including, amongst others, the pool of suitably qualified people from designated groups from which the employer may reasonably be expected to promote or appoint employees.
OTHER STATUTES
The Occupational Health & Safety Act brings the country's legal framework for regulating occupational health and safety closer to international standards and contemporary approaches in other countries. This is particularly true of the systems for worker participation and the definition of the employer's general duty which is to provide and maintain, as far as is reasonably practicable, a working environment that is safe and without risks to health. 

The Compensation for Occupational Injuries and Diseases Act provides a system of compensation for work-related injuries and diseases. Employers are assessed according to a tariff calculated on the basis of the annual earning of employees and are obliged to pay that assessment. The consideration for this is that employers are protected against any liability to an employee or his or her dependants in respect of any occupational injury or disease resulting in the disablement or death of the employee.

The Unemployment Insurance Act and the Unemployment Insurance Contributions Act provides a system of limited unemployment, illness, maternity and other benefits. These are funded by levies paid by employers and employees.
The Protected Disclosures Act is designed to encourage a culture of “whistleblowing” in the workplace. The Act ensures that employees who complain about the irregular or unlawful behaviour of their employer or co-employees are not subjected to occupational detriment on account of having made a protected disclosure. The Act details the type of information which may be disclosed and to whom it may be disclosed in order for the employee to qualify for protection under the Act. 
With regards to immigration law, as a general rule, foreign nationals wishing to take up employment in South Africa must be in possession of a work permit. These will only be granted if the applicant is in possession of a firm and acceptable offer of employment commensurate with his or her training, qualifications and experience. In addition, the authorities must be satisfied that the employer has been unable to recruit the required personnel locally.
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