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1. The Constitution of the Republic of South Africa act, 108 of 1996 (“the constitution”)
1.1 INTRODUCTION TO THE BILL OF RIGHTS

The Bill of Rights was introduced into South African law with the advent of the Interim Constitution in 1994. The promulgation of the Current Constitution in 1996 entrenched the Bill of Rights. The fundamental rights protected by the Bill of Rights have had a significant effect on all fields of law. Employment law is no exception. 

The Bill of Rights contains several provisions which are of particular relevance to labour law. These include protection against discrimination, forced labour and servitude, the right to pursue an occupation, the right to freedom of association and the protection of children against exploitative labour practices. 

Section 23 of the Constitution deals specifically with labour rights and provides, inter alia, that:

· everyone has the right to fair labour practices;

· every worker has the right to form and join a trade union, the right to participate in the union’s activities, and the right to strike; and

· every trade union, employer’s organisation and every employer has the right to engage in collective bargaining. 

Other rights in the Bill of Rights which are of relevance to labour law include:
· the right not to be unfairly discriminated against and to equality before the law (section 9);

· the right to be free of servitude and forced labour (section 13);

· the right to freedom of expression (section 16); and

· the right to freedom of association (section 19). 

The content of some of the relevant rights referred to above will be dealt with in greater detail below under separate headings. 
Legislation relevant to labour law has been promulgated to give effect to the employment related rights in the Bill of Rights. The Labour Relations Act, 66 of 1995 gives effect to the right to fair labour practices and regulates the right to engage in collective bargaining. The Basic Conditions of Employment Act, 75 of 1997  was also promulgated to give effect to the right to fair labour practices while the Employment Equity Act, 55 of 1998 deals specifically with employment equity and gives effect to right not to be unfairly discriminated against. 

1.2 THE IMPACT OF THE CONSTITUTION ON LABOUR LAW

The labour related rights in the Constitution have had a substantial impact on the development of labour law in South Africa. The Constitutional Court has unequivocally ruled that the Constitution is the lens through which labour law is developed and interpreted, despite the advent of a statutory labour law framework. 

One consequence of this is that parties are, in certain circumstances, entitled to rely directly on constitutional labour rights without first having to pin their case on specific provisions of labour legislation. For example, in discrimination cases where an employee or an applicant for employment is discriminated against on the basis of one of the prohibited grounds listed in the equality provision of the Constitution such as race or HIV/AIDS status, a claim against the employer can be based directly on that provision. 
However, the Constitutional Court will not lightly entertain applications that flow from labour disputes before the applicants have exhausted the procedures available to them in terms of the labour legislation. 
On the other hand, the Constitutional Court has made it clear that it will entertain appeals from the labour courts where the interpretation of labour legislation is at issue which affects the constitutional right to fair labour practices. 
The issue of equality in the labour relations context is best explained through a discussion of some of the important decisions to emerge from the Constitutional Court on the subject and in this regard the jurisprudence emerging from the Constitutional Court has had a profound impact on the right to equality in terms of the EEA. 
2. The Basic Conditions of Employment Act, 75 of 1997 (“the bcea”)
2.1 OVERVIEW

The BCEA establishes and governs the minimum standards of employment for all employees, excluding members of the National Defence Force, the National Intelligence Agency, the South African Secret Service and unpaid volunteers working for charitable organisations. 

An employee is defined as:

· any person, excluding an independent contractor, who works for another person or for the State and who receives or is entitled to receive, any remuneration; or

· any other person who in any manner assists in carrying on or conducting the business of an employer. 

The distinction between an employee and an independent contractor is dealt with in greater detail below. 
The purpose of the BCEA is to advance economic development and social justice by fulfilling its primary objects, which include:

· giving effect to and regulating the right to fair labour practices contained in section 23 of the Constitution; and

· giving effect to the obligations on incurred by South Africa as a member state of the International Labour Organisation. 

The BCEA expressly provides that its provisions constitute terms of any contract of employment except to the extent that any other law or the contract provides for more favourable conditions. In other words, employers and employees can agree that the employee will be employed on terms and conditions that are more favourable than those stipulated in the BCEA but they generally cannot agree on terms that are less favourable. 

However, some flexibility is provided for in that certain provisions may be varied by individual contracts or through a collective agreement while others may be varied by agreements concluded in a bargaining council or by a ministerial determination. 
It is important to note that some provisions of the BCEA do not apply to certain categories of employees. This is set out in greater detail below in the sections dealing with the relevant provisions of the BCEA.   
The BCEA is divided into various sections, including:

· the regulation of working time;

· leave;

· particulars of employment and remuneration;

· termination of employment; and

· prohibition of employment.

The BCEA also contains Codes of Good Practice on:

· the Arrangement of Working Time;

· the Protection of an Employee during Pregnancy and After the Birth of a Child;

· Employment and Conditions of Work for Special Public Works Programmes; and

· Employment of Children in the Performance on Advertising, Artistic or Cultural Activities. 

The Codes of Good Practice are not binding on the parties to the employment relationship, but they should be used as a guide to employers and they are taken into account in the application or interpretation of the relevant law. 

2.2 THE REGULATION OF WORKING TIME

In terms of section 6 of the BCEA, the following categories of employees are excluded from the provisions relating to the regulation of working time:

· senior managerial employees;

· employees engaged as sales staff who travel to the premises of customers and who regulate their own hours of work; 

· employees who work less than 24 hours per month for an employer; and

· employees who earn in excess of R149 736.00 per annum. 

Section 7 applies to all employees, and provides that an employer must regulate the working time of employees:

· in accordance with the provisions of any Act governing occupational health and safety;

· with due regard to their health and safety;

· with due regard to any code of good practice relating to the regulation of working time; and

· taking into account their family responsibilities. 

2.2.1 ORDINARY HOURS OF WORK

An employer may not require or permit an employee to work more than 45 hours per week or 9 hours in any day if the employee works 5 days of fewer a week, or 8 hours in any day if the employee works on more than 5 days in a week. 

The parties to the employment relationship can agree to extend ordinary hours of work up to 15 minutes a day but not to more than 60 minutes per week. This is to enable an employee whose duties include serving customers to continue performing those duties after the completion of ordinary hours of work. 
2.2.2 OVERTIME

The provisions relating to overtime do not apply to employees whose earnings do exceed R149 736.00 per annum. 

An employer may not require or permit an employee to work overtime, except in accordance with an agreement (which may not provide that an employee work more than 12 hours per day). In addition, an employer may not require an employee to work more than 10 hours of overtime per week. A collective agreement may increase the maximum number of overtime hours permitted to 15 hours. However, this agreement cannot apply for over 2 months in any 12 month period. 

An employer must pay an employee at least one and a half times the employee's wage for overtime worked. Alternatively, the parties can agree that the employer pay the employee not less than his/her ordinary wage for overtime worked and grant the employee at least 30 minutes' time off on full pay for every hour of overtime worked or grant the employee at least 90 minutes paid time off for each hour of overtime worked for which the employee was not paid at all. 

An employer must grant paid time off within 1 month of the employee becoming entitled to it. This may be increased by agreement to 12 months. 
The BCEA recognises that employees may be required to perform emergency work or work which is required to be done without delay owing to circumstances for which the employer could not have reasonably been expected to make provision. Work that must be done without delay due to circumstances for which the employer could not reasonably have been expected to make provision is not regarded as overtime. 
2.2.3 MEAL INTERVALS

An employee who works continuously for more than five hours is entitled to a meal interval of at least 1 continuous hour. Work is continuous unless it is interrupted by an interval of at least 60 minutes. 

During a meal interval, the employee may only be required or permitted to perform those duties that cannot be left unattended to and cannot be performed by another employee. 

The employer is required to remunerate an employee who is required to work or be available to work during a meal interval. Otherwise meal intervals of an hour or more are not treated as paid working time. 
The parties can agree in writing to reducing the meal interval but not to a period less than 30 minutes. The parties can also agree to dispense with the meal interval where an employee works less than 6 hours per day. 

2.2.4 DAILY AND WEEKLY REST PERIOD

Employees must be granted a daily rest period of at least 12 consecutive hours between the end of a day’s work and the start of the next. This period can be reduced by written agreement to 10 hours if the employee resides on the premises and has a meal interval of longer than 3 hours. 

Employees must be granted a weekly rest period of at least 36 consecutive hours which, unless otherwise agreed, must include Sunday. The parties can agree on reducing the weekly rest period by up to 8 hours in any week, provided the rest period in the following week is extended equivalently. The parties can also agree on a rest period of at least 60 consecutive hours every 2 weeks. 

2.2.5 NIGHT WORK

Night work is work performed by an employee between 18h00 and 06h00. 

An employee may only perform night work if he agrees to. 
The employee must be paid an allowance for night work, which may be a shift allowance. Alternatively, the employee’s working hours must be reduced. In addition, the employer must ensure that transport is available between the employee's residence and the workplace at the commencement and conclusion of the shift. 

An employee who performs night work regularly (i.e. at least 50 times per year) has the right to undergo a medical examination on request at the employer’s expense. Section 90 of the BCEA protects the confidentiality of any medical examination conducted in terms of the BCEA. 

Employers are obliged to inform employees of the health and safety hazards associated with night work, as well as of their right to undergo a medical examination. 

If the employee suffers from a health condition associated with the performance of night work, the employer is required to transfer the employee to suitable day work within a reasonable period of time if it is reasonably practicable for the employer to do so. 
2.2.6 PAY FOR WORK ON SUNDAYS

An employee who works on a Sunday is entitled to double his/her wage for each hour worked, unless the employee ordinarily works on a Sunday, in which case the employer must pay the employee one and half times his wage for every hour worked. 
If an employee does not ordinarily work on a Sunday, the hours worked form part of the calculation in respect of overtime pay. 

The parties can agree that an employee who works on a Sunday is granted paid time off equivalent to the difference in value between the pay received by the employee for working on a Sunday and the pay the employee would normally be entitled to. 

An employer must grant paid time off within 1 month of the employee becoming entitled to it unless the employee agrees to take the paid time off after a longer period. 
2.2.7 PUBLIC HOLIDAYS
An employer may not require an employee to work on a public holiday, except in accordance with an agreement. 
The provisions relating to pay for working on a public holiday do not apply to employees whose earnings do exceed R149 736.00 per annum.

If a public holiday falls on a day on which an employee would ordinarily work, the employer must pay an employee who does not work on the public holiday at least the wage he or she would ordinarily have received. If the employee does work on the public holiday, the employer must pay the employee at least double what he or she would ordinarily have received or, if it is greater, the amount the employee would ordinarily have received plus the amount earned by the employee for time worked on that day. 

If the employee works on a public holiday on a day on which he or she would not ordinarily have worked, the employer must pay the employee his/her ordinary wage plus the amount earned for the work performed that day. 
Notable Cases

Randfontein Estates Ltd v National Union of Mineworkers (2008) LAC 
The court considered the provisions of the Public Holiday Act and concluded that where a public holiday falls on a Sunday and the following Monday becomes a holiday, the Sunday does not cease to be a public holiday. All that happens is that the following Monday becomes an additional holiday. This judgment has important implications for employers in terms of pay for public holidays particularly for those employers operating on continuous production seven days a week. 
2.3 LEAVE 

The provisions relating to leave do not apply to employees who work less than 24 hours per month for one employer. Unless agreed otherwise, the provisions do not apply to leave granted in excess of the minimum entitlement contained in the BCEA. 

The provisions relating to leave apply to all employees, regardless of their annual remuneration. 

2.3.1 ANNUAL LEAVE

"Annual leave cycle" is defined as the period of 12 months' employment immediately following the commencement of employment or the completion of the previous annual leave cycle. 
An employer must grant an employee at least:

· 21 consecutive days' annual leave on full remuneration in respect of every annual leave cycle; or

· by agreement, 1 day of annual leave on full remuneration for every 17 days' worked; or

· by agreement, 1 hour of annual leave on full remuneration for every 17 hours worked. 

In the absence of an agreement to the contrary, annual leave must be taken at a time specified by the employer. However, that leave must be taken within six months of the completion of the previous leave cycle. 
An employer may not require or permit an employee to take annual leave during any other period of leave to which the employee is entitled in terms of the BCEA or during any period of notice. 

An employer must grant an employee an additional day of paid leave if a public holiday falls on a day during an employee's annual leave on which the employee would ordinarily have worked. 

An employer may not require or permit an employee to work for the employer during any period of annual leave. 

An employer may not pay an employee instead of granting paid leave except on termination of employment. 

Payment for annual leave must be made before the period of leave begins or, by agreement, on the employee's usual pay day. 
Notable Cases

Jardine v Tongaat-Hulet Ltd (2003) LC

Employees who do not take the full 21 days leave during a particular leave cycle may accumulate days not taken and claim leave for those days in subsequent cycles. 

Jooste v Kohler Packaging Ltd (2003) LC 

Employees may not under the BCEA claim payment for leave not taken during leave cycles prior to the current leave cycle on termination of their employment. Leave accrued during earlier leave cycles may be claimed under the contract of employment in respect of those leave days granted in excess of the minimum provided for in the BCEA provided that the contract of employment does not contain a forfeiture clause. 
2.3.2 SICK LEAVE

"Sick leave cycle" means the period of 36 months' employment with the same employer immediately following the commencement of employment or the completion of the previous sick leave cycle. 

During every sick leave cycle, an employee is entitled to an amount of paid sick leave equal to the number of days the employee would normally work during a period of six weeks. 
An employee is only entitled to 1 day's sick leave for every 26 days' worked during the first 6 months of employment. 

The employer is required to pay the employee the wage he or she would ordinarily have received had he or she worked on that day. Payment is to be made on the employee's usual pay day. 

An employer is not required to pay an employee if the employee has been away from work for more than 2 consecutive days or on more than 2 occasions during an 8 week period and the employee does not produce a medical certificate stating that the employee was unable to work for the duration of the employee's absence on account of sickness or injury. 

The medical certificate must be issued and signed by a medical practitioner or any other person who is certified to diagnose and treat patients and who is registered with a professional council established by an Act of Parliament. 

Certain sections of the Traditional Health Practitioner's Bill have been enacted by Parliament (primarily those relating to the establishment of an Interim Council for Traditional Health Practitioners). Certain employees make use of traditional health practitioners when they are ill and employers will be obliged to accept the medical certificates issued and signed by such practitioners, provided that they can furnish the employer with proof that they are registered with the Interim Council. 

Where it is not reasonably practicable for an employee to obtain a medical certificate (e.g. where the employee resides on the employer's premises), the employer is not permitted to withhold payment unless it provides the employee with reasonable assistance to enable the employee to obtain the certificate. 
2.3.3 MATERNITY LEAVE

An employee is entitled to at least 4 consecutive months' maternity leave. 

An employee may commence maternity leave at any time from 4 weeks before the expected date of birth, unless otherwise agreed or on a date from which a medical practitioner or midwife certifies that it is necessary for the employee's health or that of her unborn child. 

No employee may work for 6 weeks after the birth of her child, unless a medical practitioner or midwife certifies that she is fit to do so. 

An employee who has a miscarriage during the third trimester of pregnancy or bears a stillborn child is entitled to maternity leave for 6 weeks after the miscarriage or stillbirth, whether or not the employee had commenced maternity leave at the time of the miscarriage or stillbirth. 

An employee is required to notify her employer in writing of both the date upon which she intends to commence maternity leave and of the date when she intends to return to work. Notice of commencement of maternity leave should be given at least 4 weeks prior to the commencement of maternity leave, or, if that is not possible, as soon as is reasonably practicable. 

2.3.4 PROTECTION OF EMPLOYEES BEFORE AND AFTER THE BIRTH OF A CHILD

A pregnant employee or an employee who is nursing her child cannot be required or permitted by her employer to perform work that is hazardous to her health or to the health of her child. 

During an employee’s pregnancy and for a period of 6 months after the birth of her child, her employer must offer her suitable alternative employment on terms that are no less favourable than if she were required to perform night work or work which poses a danger to her health and safety or to the health and safety of her child if it is reasonably practicable for the employer to do so. 

See the Code of Good Practice on the Protection of Employees during Pregnancy and after Child Birth. 

2.3.5 FAMILY RESPONSIBILITY LEAVE

The provisions relating to family responsibility leave only apply to those employees who have been in employment for more than 4 months and who work at least 4 days per week. 

Employees are entitled to 3 days’ paid leave during each annual leave cycle in the event that:

· the employee’s child is born;

· the employee’s child is sick; or

· the employee’s spouse, life partner, parent, grandparent, child, grandchild or sibling  dies. 

The employee is entitled to be paid the wage he or she would have ordinarily received on the employee’s usual pay day. Where the employer requires proof of the events mentioned above, the employer is only obliged to pay the employee upon receipt of such proof. 

Employees are permitted to take family responsibility leave in respect of either the whole or part of a day. 

Should the employee fail to utilise his/her family responsibility leave, it will lapse at the end of the annual leave cycle in which it accrues. 

2.4 PARTICULARS OF EMPLOYMENT AND REMUNERATION

The provisions in this chapter apply only to those employees who work more than 24 hours per month for an employer. 

Upon commencement of employment, an employer is required to provide an employee with the following particulars in writing:

· full name and address of the employer;

· name and occupation of the employee;

· the employee’s place of work and where this may change, an indication of this;

· the date on which employment began;

· the employee’s ordinary hours of work and days of work;

· the employee’s wage or the method of calculating his/her wage;

· the rate of pay for overtime work;

· any other cash payments which the employee is entitled to;

· any payment in kind that the employee is entitled to and the value of such payment;

· how frequently remuneration will be paid;

· any deductions to be made from the employee’s remuneration;

· the leave to which the employee is entitled;

· the notice period or if a fixed term contract, the date of termination;

· a description of any council or sectoral determination which covers the employer’s business;

· any period of employment with a previous employer that counts towards the employee’s period of employment; and

· a list of any other documents which form part of the contract of employment, as well as the whereabouts of these documents. 

Where any matter listed above changes, the written particulars must be revised to reflect the change and the employee must be given a copy of the revised document. 

Note that employers are not permitted to unilaterally change an employee’s terms and conditions of employment. Employers must consult with employees with a view to reaching agreement before any changes to an employee’s terms and conditions of employment are affected. 

Where an employee does not understand the written particulars, they must be explained to the employee in a language that the employee understands. 

The employer is required to keep the written particulars for a period of 3 years after termination of employment. 

A statement of the employee’s rights in the prescribed form must be displayed at the employer’s workplace in a location where it can be read by all employees. Such statement should be in all the official languages which are spoken at the workplace. 

The employer is required to keep at least: 

· a record of the employee’s name and occupation; 

· the time worked by each employee; 

· the remuneration paid to each employee; 

· the date of birth of each employee who is under the age of 18; and 

· any other prescribed information. 

An employer must pay to an employee any remuneration payable in money (as opposed to in kind) in South African currency, daily, weekly, fortnightly or monthly, in cash, by cheque or by direct deposit into a bank account designated by the employee. 

Any remuneration paid in cash or by cheque must be placed in an envelope and given to each employee at the workplace or at a place agreed to by the employee during working hours or within 15 minutes of the commencement or conclusion of those hours. 

An employer is obliged to give the employee the following information on each occasion that the employee is paid:

· the employer’s name and address;

· the employee’s name and occupation;

· the period for which payment is made;

· the amount of the employee’s remuneration;

· the amount and purpose of any deduction made;

· the actual amount paid to the employee; and

· if relevant, the rate of remuneration, overtime pay, the number of ordinary hours and overtime hours worked and the number of hours worked on a Sunday and/or public holiday. 

An employer may not make any deduction to an employee’s remuneration unless the employee agrees in writing where the employee is indebted to the employer or where the deduction is required or permitted in terms of any legislation, collective agreement, court order or arbitration award. 

A deduction may be made to reimburse an employer for loss or damage only if:

· the loss or damage occurred during the course of employment and was due to the fault of the employee;

· the employer has followed a fair procedure and has given the employee a reasonable opportunity to show why the deductions should not be made;

· the total amount paid does not exceed the actual amount of the loss or damage; and

· the total deductions from the employee’s remuneration do not exceed one quarter of the employee’s remuneration in money. 

2.5 TERMINATION OF EMPLOYMENT

The provisions of this chapter only apply to those employees who work more than 24 hours per month for the employer. 

A contract may only be terminated on notice of not less than:

· 1 week if the employee has been employed for 6 months or less;

· 2 weeks if the employee has been employed for more than 6 months but less than 1 year;

· 4 weeks if the employee has been employed for 1 year (this can be reduced to not less than 2 weeks by collective agreement) or is a farm worker or domestic worker who has been employed for more than 6 months. 

Notice must be given in writing, unless the employee is illiterate. Where an employee who receives notice of termination does not understand it, it must be explained to him/her in a language he or she understands. 

An employer may not give notice of termination during any period of leave to which the employee is entitled. 

Instead of giving an employee notice, an employer may pay the employee the remuneration the employee would have received if the employee had worked during the notice period. 

If an employee gives notice of termination and the employer waives any part of the notice, the employer must pay the remuneration as set out above, unless the employer and employee agree otherwise. 

On termination of employment, an employer must pay an employee:

· for any paid time off that the employee is entitled to as a result of having worked overtime or on a Sunday and has not taken; and

· for any annual leave that has accrued to the employee but which the employee has not taken. 

In addition, an employer must pay an employee who is dismissed for reasons based on its operational requirements severance pay equal to at least 1 week's remuneration for each completed year of continuous service with that employer. 

An employee who unreasonably refuses to accept the employer's offer of alternative employment with that employer or any other employer is not entitled to severance pay. 

Where there is a dispute concerning an employee's entitlement to severance pay, the employee may either refer the dispute to the bargaining council, if applicable, alternatively to the CCMA. A copy of the referral form must be served on the other party and the employee must provide proof of such service to the council or CCMA. The council or CCMA must attempt to resolve the dispute through conciliation. If the dispute remains unresolved, the commissioner shall issue a certificate of non resolution and the dispute may then be referred to arbitration. 

Where the Labour Court (“LC”) is adjudicating a dispute concerning an operational requirements dismissal, the Court may consider the question of severance pay and the Court may make an order in this regard. 

On termination, an employee is entitled to a certificate of service stating the employee's full name, the name and address of the employer, the dates of commencement and termination of employment, the employee's job title or a brief description of the work performed by the employee, the employee's remuneration on termination and, if the employee so requests, the reason for the dismissal. 

2.6 GENERAL

A person whose services have been procured for, or provided to, a client by a temporary employment service ("TES") is the employee of that TES, and the TES is that person's employer. 

A person who is an independent contractor is not an employee of the TES, nor is the TES the employer of that person. 

The TES and the client are jointly and severally liable if the TES, in respect of any employee who provides services to that client, does not comply with the BCEA or a sectoral determination which governs the basic conditions of employment for employees is a particular area or sector. 

For the purposes of determining the length of the employee's employment, previous employment with the same employer must be taken into account if the breaks between the periods of employment are less than 1 year. 

3. The Labour Relations Act, 66 of 1995 ("the LRA")

3.1 OVERVIEW

The purpose of the LRA is to advance economic development, social justice, labour peace and the democratisation of the workplace. 

The primary objects of the LRA are:

· to give effect to and regulate the fundamental rights conferred by section 27 of the Constitution;

· to give effect to the obligations incurred by South Africa as a member state of the International Labour Organisation;

· to provide a framework within which employees and their trade unions, employers and employer's organisations can collectively bargain to determine wages, terms and conditions of employment and other matters of mutual interest; and

· to promote orderly collective bargaining, employee participation in decision making at the workplace and the effective resolution of labour disputes. 

The LRA applies to all employees, except members of the National Defence Force, the National Intelligence Agency, the South African Secret Service and the South African National Academy of Intelligence. 

The LRA governs the collective bargaining process and the associated rights as well as defining and regulating the various forms of dismissal. It also contains the Codes of Good Practice on:

· Dismissal;

· Dismissal based on Operational Requirements;

· Picketing; 

· Handling of Sexual Harassment Cases in the Workplace; and

· Key Aspects of HIV / AIDS and Employment. 

The Codes of Good Practice are not binding on the parties to the employment relationship, but are taken into account in the application or interpretation of the relevant legislation. 

3.2 EMPLOYEES VERSUS INDEPENDENT CONTRACTORS

Independent contractors are not employees and do not therefore enjoy the protections afforded by labour legislation. The relationship between an independent contractor and the principal to whom he renders services is a purely contractual one and is governed only by the legal principles of contract. The contract between a principal and an independent contractor will usually contain an explicit waiver by the contractor of employment status. 

It is permissible - and indeed expected - to exclude independent contractors from participating in employment benefit schemes or membership of employer funds. An independent contractor has no recourse to the unfair labour practice provisions of the LRA or any other remedy under labour law. 

In light of this, after the introduction of the LRA it became common practice for employers to phrase employment contracts in such a way as to depict their employees as independent contractors in order to avoid application of the LRA. To prevent this practice, South African courts are prepared to go beyond the form of the relationship or the provisions of the contract and instead to determine the true nature of the relationship i.e. the courts have frequently held that the classification of such contracts is a matter of substance, not merely of form. If it is found that an “independent contractor” is indeed an employee, the individual will be treated as an employee and the rights and consequences of the labour legislation will apply to that individual. 
The pivotal question then is whether a person who provides services to another is, objectively speaking, an employee in the true sense or an independent contractor since numerous consequences flow from the distinction. 

3.2.1 THE COMMON LAW

Because the distinction between an employee and an independent contractor is not always clear, the common law has over the years developed a variety of tests to assist in distinguishing between contracts of employment and independent contractor agreements. These tests include:

· the Control Test: according to this test an essential requirement of the employment relationship is that the employer has the right to prescribe to the employee not only what work is to be done, but also the manner in which it is to be done;

· the Organisation Test: in terms of this test the enquiry is whether the person is part and parcel of the organisation or whether the work, although done for the business is not integrated into it but is only accessory to it; 
· the Dominant Impression Test: this test regards no single indicator as decisive but requires an examination of the contract and the relationship as a whole to arrive at a dominant impression as to whether it is a contract of employment or a contract for the performance of independent services; and 

· the Economic Test: this test involves identifying who profits from the work done i.e. asking ‘whose business it is’ and whether the party performing the work or rendering the services is carrying on business for himself/herself and on his/her own behalf and not merely for another. 
Generally, the enquiry into whether or not an individual is an employee or an independent contractor aims to establish whether an individual has placed his/her productive capacity at the disposal of an employer. The courts will first look to any written contract which, ordinarily, contains the obligations of the employee or independent contractor and will accordingly manifest whether such person is providing productive capacity or ensuring that a particular result is achieved. An employment contract focuses on the effort and personal service of the employee and not on a specific result of the contractor’s efforts. An independent contractor agreement will focus on the particular job to be done and not the services rendered in order to get the job done. The independent contractor undertakes to perform or execute a particular piece of work or to produce a certain specific result. The customer or client is not interested in the personal services, but in the product or result of such labour.
Notable Cases

SA Broadcasting Corporation v McKenzie (1999) LAC

The court distilled from earlier case law certain primary characteristics of an employment contract that distinguish it from a contract of work:

· the object of an employment contract is the rendering of personal services by the employee whereas the object of a contract of work is the production of a specified result;

· the employee must usually perform the services personally whereas an independent contractor may usually perform through others;

· the employer may choose when to make use of the employee’s services whereas in the case of an independent contractor the time for performance is usually specified;

· the employee usually performs his/her services under the supervision and control of the employer whereas the independent contractor is not subservient to the employer and is bound only by the terms of the contract of work;

· an employment contract is terminated by the death of the employee whereas the death of an independent contractor does not usually have the effect of terminating the contract of work;

· an employment contract terminates on expiration of the period of service contracted for while a contract of work terminates on completion of the specified work or the production of the specified result; 

The court also held that the legal relationship between the parties must be determined primarily from a construction of the contract which they concluded and from the realities of the relationship between them, not simply from the way they have described it. 
3.2.2 THE STATUTES
In terms of the definitions in the LRA and the BCEA, an employee means:-

· any person, excluding an independent contractor, who works for another person or for the state and who receives, or is entitled to receive any remuneration; and

· any person who in any manner assists in carrying on or conducting the business of an employer.

Independent contractors are therefore expressly excluded from the definition of an “employee” under South African law.

Generally, the onus rests on an individual alleging that he is an employee in terms of the LRA to prove it. Section 200A of the LRA creates a rebuttable presumption which, if triggered, shifts the burden of proving that an individual is not an employee to the employer. The identical provisions are repeated in section 83A of the BCEA. 
The presumption is activated if any one of a list of factors is present. An individual is presumed to be an employee if one or more of the following factors are present:

· the manner in which the person works is subject to the control or direction of another;
· the person's hours of work are subject to the control or direction of another;
· the person forms part of the organisation for which he works;
· the person has worked for the other person for an average of at least 40 hours per month over the previous 3 months;

· the person is economically dependent on the person for whom he or she works or renders services;

· the person is provided with tools of trade or work equipment by the other person; or

· the person only works for or renders services to one person. 
If one of the factors is triggered, the person is presumed to be an employee regardless of the form of the contract. The onus is therefore on the employer to prove that no employment relationship exists.

The presumption does not, however, apply to a person who earns in excess of R149 736.00 per annum. In this instance, the onus rests on the individual who must prove that the relationship is one of employment. 
Section 200A may be seen as introducing a procedural rather than a substantive change. It modifies the burden of proof for establishing the existence of an employment relationship but it does not materially change the criteria by which the nature of the relationship must in all cases be decided. 
3.2.3 LEGAL PRINCIPLES RELEVANT TO INDEPENDENT CONTRACTING

The distinction between an independent contracting relationship and an employment relationship is of importance for the following reasons:

· independent contractors are not protected by labour legislation generally and are expressly excluded from the operation of the LRA and the BCEA;

· an independent contracting relationship is therefore governed purely by the law of contract;

· the principle of Roman Law, pacta sunt servanda, is therefore the primary guiding factor with regard to independent contracting relationships. This principle means that the content of the agreement is the singular determining factor governing the relationship between the parties to the agreement; and

· termination requirements with regard to independent contracting agreements are determined by the content of the agreement between the parties.
3.2.4 LEGAL PRINCIPLES RELEVANT TO A RELATIONSHIP OF EMPLOYMENT

The implication of a finding that a person is an employee is that he or she will enjoy the protections afforded to employees under the LRA and the BCEA. Most importantly, this means that an employer may only terminate the contract of employment on one of three statutorily recognised grounds, namely:

· misconduct;

· incapacity; or
· the employer’s operational requirements (i.e. a retrenchment dismissal).

The LRA lays down certain procedural requirements that must be followed by an employer when contemplating a dismissal for one of the reasons given above. Such procedural requirements include, generally, that the employee is entitled to a fair hearing prior to being dismissed. In the case of a retrenchment dismissal, the LRA stipulates onerous procedures that must be followed by an employer. This is in stark contrast with the right of a principal who can terminate a contract with an independent contractor agreement on mere notice in accordance only with the provisions of that contract. 
3.2.5 TAX IMPLICATIONS

The Fourth Schedule to the Income Tax Act requires employees' tax ("PAYE") to be deducted or withheld from any "remuneration" paid or payable by an employer to an employee.

Paragraph 1 of the Fourth Schedule, however, excludes from the definition of "remuneration" any amount payable for services rendered by a person in the course of a trade carried on "independently" of the person by whom the amount is payable and of the person to whom the services are rendered. If the independent contractor provides consultancy services, no PAYE would be deductible by the principal from fees paid by it for such services. 

The contractor would be deemed not to be carrying on a trade "independently" if:

· he or she is subject to the control or supervision of any person as to the manner in which his/her duties are performed or as to his/her hours of work; or

· the amounts payable for his/her services consist of or include earnings of any description that are payable at regular daily, weekly, monthly or other intervals.

It will be the responsibility of the “employer” to determine whether or not payments made by it to a “contractor” are excluded from the definition of "remuneration" (and are consequently not subject to PAYE) on the ground that the contractors are independent contractors. Should the employer take the view that the contractors are independent contractors (and consequently that the payments are not subject to PAYE), it runs the risk that SARS takes a different view and seeks to hold it liable for the PAYE which should have been deducted, plus penalties and interest.

Previously, where doubt existed as to the status of a person who rendered services, it was possible to obtain a ruling from SARS. There has, however, been a shift in policy in this regard and the current attitude of SARS is that the factors indicated in the guidelines should be taken into account by the employer to decide whether payments are subject to PAYE. SARS will not provide further assistance in making this decision. 

3.3 DISMISSAL
All employees have the right not to be unfairly dismissed. 
One of the most important innovations of the LRA is the codification of a comprehensive regime to prevent unfair dismissals. The LRA provides that a dismissal will be fair if there was a fair reason for the dismissal (substantive fairness) and if a fair procedure was followed (procedural fairness). 
In respect of substantive fairness, the first leg of the test, the LRA provides for three circumstances in which a dismissal may be considered to be for a fair reason. These are:

· dismissals relating to the employee's conduct;

· dismissals relating to the employee's capacity; and 

· dismissals relating to the employer's operational requirements.

Two types of incapacity may be distinguished:

· ill-health or injury; and

· poor work performance.

The employer has the onus of proving that the dismissal of the employee concerned was fair. Accordingly, in an unfair dismissal dispute, the employer is generally required to begin leading evidence that demonstrates that the dismissal was both substantively and procedurally fair. 

Guidelines, which employers are directed to follow in the contemplation and implementation of dismissals, are set out in schedule 8 to the LRA which contains the Code of Good Practice: Dismissal (“the Code”). 

The ordinary meaning of a dismissal is that an employer terminated a contract of employment with or without notice. Apart from its ordinary meaning, the LRA defines "dismissal" to also include the following situations:

· the employer fails to renew a fixed term contract, or the employer renews the contract on less favourable terms in circumstances where the employee had a reasonable expectation that the contract would be renewed on the same or similar terms;

· the employer refuses to allow an employee to resume work after returning from maternity leave;

· the employer dismisses a group of employees for the same or similar reasons, and selectively re-employs some of them without re-employing others; 

· the employee terminates the contract of employment because the employer has made the employee's continued employment intolerable. This is known as constructive dismissal; and

· the employee terminated the contract of employment because the new employer, after a transfer of a business as a going concern, provided the employee with conditions or circumstances at work that are substantially less favourable to the employee than those provided by the old employer. 
3.4 MISCONDUCT

Misconduct is one of the grounds recognised by the LRA as justifying the dismissal of employees. 
As with all dismissals, for a dismissal for misconduct to be fair the employer must have a fair reason for the dismissal and must follow a fair procedure prior to terminating the contract of employment. 
With regards to a fair reason for the dismissal, the employer must be able to show on a balance of probabilities that the employee has committed the misconduct complained of. Once it has been proved on a balance of probabilities that the employee committed the misconduct, the employer has to consider whether dismissal is the appropriate sanction in the circumstances. 
Misconduct will not always justify dismissal i.e. dismissal is not the appropriate sanction for every instance of misconduct. A verbal and/or written warning may be the appropriate sanction where the penalty of dismissal is too harsh. Whether or not dismissal is the appropriate sanction depends on all the circumstances including the nature and seriousness of the misconduct and its impact on the relationship of trust between the employer and the employee. 
To justify dismissal, misconduct must generally be work related and of such a serious nature as to render the employee unfit for employment in the employer’s business or to render the continued employment relationship intolerable. 
Item 7 of the Code provides guidelines in determining the substantive fairness of a dismissal for misconduct. In terms of item 7 of the Code any person who is determining whether a dismissal for misconduct is fair should consider: 

· whether the employee contravened a rule or standard regulating conduct in the workplace;
· whether the employee was aware, or could reasonably be expected to be aware, of the particular rule or standard purportedly in place in the workplace; 
· whether such rule or standard has been consistently applied by the employer; and
· whether dismissal is an appropriate sanction in all the circumstances.

With regards to procedural fairness the overriding criteria is that the employee must be made aware of the allegations of misconduct against him and must be given a proper opportunity to state his/her case in response to those allegations. A fair procedure is meant to discourage arbitrary and spur of the moment action against employees. 
A fair procedure does not necessarily entail conducting formal disciplinary proceedings according to the rigorous standards of a court of law. However, although disciplinary proceedings do not have to follow the form of a “mini trial” the principles of natural justice must undoubtedly be applied to establish procedural fairness. These principles include the right to be heard and the right to have an impartial chairperson preside over the proceedings. 
There is no statutory requirement that disciplinary hearings need to be as formal as a criminal trial. Certainly, the employer is not required to prove guilt beyond a reasonable doubt. The test for guilt in the context of employment is the less onerous test of “balance of probabilities”. The same test is utilised in civil matters.
Item 4(1) of the Code sets out the following requirements for a fair procedure:

· normally the employer should conduct an investigation to determine whether there are grounds for dismissal. This does not need to be a formal enquiry;

· the employer should notify the employee of the allegations using a form and a language that the employee can reasonably understand;

· the employee should be allowed an opportunity to state a case in response to the allegations;

· the employee should be entitled to a reasonable time to prepare a response and to the assistance of a trade union representative or fellow employee;

· after the inquiry the employer should communicate the decision taken and preferably furnish the employee with written notification of the decision. 

With regards to written disciplinary codes and procedures, although these are useful in establishing the existence of a workplace rule it should be noted that they serve as a guideline only and the courts and arbitrators have been prepared to overlook minor departures from the procedural provisions of disciplinary code provided that the dismissal is generally otherwise fair. 
Notable Cases
Avril Elizabeth Home for the Mentally Handicapped v CCMA & Others (2006) LC

The Labour Court held that procedural fairness under the LRA demands a less stringent and formalised approach. In particular, the criminal procedure model does not have to be followed. 
Highveld District Council v CCMA & Others (2003) LAC

The Labour Appeal Court (“LAC”) confirmed that even where a disciplinary code is contained in a collective agreement an employer’s departure from it may be condoned provided that the procedure actually followed was fair. The fact that an agreed procedure is not followed does not in itself mean that the procedure actually followed was unfair. 
Although the Code is not binding on employers it sets out useful guidelines in relation to misconduct dismissals. Apart from those mentioned above, further important aspects of items 1 to 4 of the Code include the following:

· not every type of misconduct warrants dismissal; only acts of misconduct that are sufficiently serious or which have been repeated are dismissible offences;
· the purpose of disciplinary measures should be progressive and corrective in nature rather than simply punitive;
· employers are, however, entitled to satisfactory conduct from their employees;
· it is not sufficient simply to give notice of termination of contract in terms of the provisions of the contract of employment where an employee has committed misconduct;
· fairness of the reason for the dismissal is judged on a case by case basis. It is impossible to regulate every type of misconduct. The nature of the employment relationship, and aggravating and/or mitigating factors will always play a role in the type of sanction handed down against an employee;
· examples of serious misconduct that may warrant dismissal, subject to the rule that each case is to be decided on its own merits include gross dishonesty, wilful damage to property, wilful endangering of the safety of others, physical assault of a fellow employee, and gross insubordination;
· employers are advised to adopt written disciplinary codes which will aid them in following a correct procedure and determining the suitable sanction in respect of listed acts of misconduct. A written code and procedure is also helpful to avoid inconsistent application of disciplinary measures;
· if an employee is dismissed, he should be given the reason for dismissal and reminded of any rights to refer the matter to the CCMA or a bargaining council with jurisdiction. 
Examples of misconduct:

Dishonesty is a very common form of misconduct and one which often warrants the sanction of dismissal. Honesty and trust between an employer and its employee goes to the very heart of the employment relationship. A form of dishonesty is theft which is one of the most serious forms of misconduct. The elements of theft are:

· taking possession

· of goods

· owned by another person (usually the employer)

· unlawfully and

· intentionally.

South African courts and the CCMA have consistently held that theft justifies dismissal even for a first offence. Theft has the potential to harm the business of the employer which, in turn, threatens the livelihood of employees, and it destroys the relationship of trust between the employer and the employee who has committed theft. Even where the theft is negligible it may justify dismissal, for example, where an employee steals a can of coke, the employer is entitled to regard such theft in a very serious light. 

A similar offence is fraud which is becoming increasingly common in South Africa. The elements of fraud are:

· a factual misrepresentation

· to the actual or potential prejudice

· of another person (the employer)

· made unlawfully and 

· intentionally.

It will often be the case that an incident of fraud in the workplace will be closely related to an act of theft and the employer may then be entitled to allege the fraud as a separate offence. 

An intentional misrepresentation may be express or implied by behaviour or even silence. The question to be asked in this regard is whether the employee's behaviour, in misleading the employer, was intentional and, if it was, whether such misrepresentation will prejudice or potentially prejudice the affected party. 

A common example of a misrepresentation is where an employee deliberately inflates his or her C.V. and/or lists skills that he or she does not, in fact, possess in order to secure employment. Our courts have held that in such a case dismissal is an appropriate sanction. It is important to note that the employee need not aim to benefit herself before her actions may be said to constitute fraud. Such conduct only needs to prejudice, or potentially prejudice, any other party.

3.5 INCAPACITY

Incapacity may be present where:

· employees demonstrate an inability to perform their job functions properly and in accordance with the standards required by the employer; or
· employees are unable to perform their job functions properly due to sickness or injury. 

In addition, where employees are incompatible with either their employer or their fellow employees this may be a form of incapacity. Dismissal in this instance has been characterised as either an incapacity dismissal or a retrenchment. 

3.5.1 POOR WORK PERFORMANCE

Incapacity due to poor work performance should not be dealt with as an instance of misconduct unless the poor performance is the result of a deliberate act by an employee not to perform his work functions in accordance with the requirements of the employer. The distinction is important because the processes for dealing with poor work performance differs from that used to discipline an employee. 

Poor work performance is when an employee is unable to perform his/her functions at the standard required by the employer, and may therefore require counselling and training in order to increase his/her proficiency. 

Item 9 of the Code pertains specifically to dismissals for poor work performance and states:

· Any person determining whether a dismissal for poor work performance is fair should consider-

· whether or not the employee met the required performance standard; and

· if the employee did not meet the required performance standard whether or not-

· the employee was aware, or could reasonably be expected to have been aware, of the required performance standard;

· the employee was given a fair opportunity to meet the required performance standard; and

· dismissal was an appropriate sanction for not meeting the required performance standard.

As stated above, dismissals for poor work performance are “no-fault” dismissals. Neither party is to blame for the inability of the employee concerned to perform in accordance with the standards set by the employer. For this reason the guidelines set out in the Code are aimed at ensuring that a more sympathetic approach is taken by the employer. 
The employer is required, according to the Code to:

· inform the employee timeously of the deficiency in his work performance;

· give the employee guidance and instruction on how to rectify the problem;

· provide the employee with a reasonable opportunity to rectify the problem; and

· consider alternatives to dismissal. 

Item 8(2) and (3) of the Code deal with “tenured employees” i.e. employees who are permanent or have fulfilled their probationary requirements. An employee should not be dismissed for unsatisfactory performance unless the employer has given the employee appropriate evaluation, instruction, training, guidance or counselling. Employees may be dismissed for poor work performance if after a reasonable period of time for improvement, the employee continues to perform unsatisfactorily.
The courts have held that when employees enter into contracts of employment, they undertake, by implication, to work according to reasonable standards set by their employers. If employees fail to meet that standard, the employer is entitled to terminate the contract. However, dismissal should be considered only as a last resort.
The Code requires a proper investigation before action is taken against an employee for alleged poor work performance since it may well be that the poor performance is attributable to extraneous factors like inadequate equipment or organisational problems. 
Before an employer is entitled to dismiss an employee for poor work performance, proof that the employee is in fact performing poorly or below the required standard is required. Proof of poor work performance is best offered in the form of an objective assessment or appraisal of an employee's work. 
There must be a standard in existence which must be reasonable. The existence of the standard may be proved by a contractual provision, by practice, or by reference to industry norms. The reasonableness of a standard can also be proved by reference to workplace practices, the relative performance of other employees, by the express or implied warranties given by employees with regard to their level of skill and experience, the implications of the deficient performance for the business, or the position and status of the employee. 

The employer must show that the employee's work has fallen below the required standard. This must be objectively proven. Proof may be provided in the form of complaints by customers, employees and supervisors but the complaints must be based on objective criteria and measurable performance criteria. Subjective allegations that an employee is not performing are not sufficient. 
Objective proof of poor performance may also be provided in the form of a demonstrable decrease in trade and the fact that targets or goals are not being achieved or evidence relating to the employer's actions on particular occasions. It may also manifest itself in the gradual drop below the employee's usual standard of work or even in a single act or omission that shows that the employee is incapable of performing. An isolated error of judgement will not ordinarily justify dismissal for poor work performance, unless it can be shown that the employee was reckless or grossly negligent in his act or omission. The more senior, highly paid and specialised the employee, the higher the standard of work which can reasonably be expected of that employee.

The Labour Appeal Court has held that the stringent requirements pertaining to dismissals for poor work performance (especially those relating to training, guidance and counselling) may not apply in the case of a senior employee and where the potential consequences of even a small departure from the standard of performance required of an employee is so serious that a single departure is sufficient to justify dismissal. 

Although our courts appear to accept the notion that senior employees or managers should be able to assess their performance independently and take remedial action where necessary, this does not mean that all procedural requirements for fairness set out in the Code should be dispensed with when dealing with senior employees or managers. The employer must exercise caution and fairness before simply dismissing a senior or managerial employee for poor work performance.

In summary, the factors to be taken into account in an objective assessment of whether or not dismissal is appropriate where an employee who is performing poorly are the following:

· the position of the employee in the workforce;

· the standard of work required from such employee, which is dependant on the position that the employee occupies;

· the degree of seriousness of the failure to perform properly and in accordance with the standard set by the employer;

· the length of the employee's service;

· the employee's past record of work performance;

· the possibility of providing additional training, instruction and guidance to the affected employee; and

· the possibility of transferring of the employee to another area of work.

While the above factors are important in the determination of whether dismissal is appropriate in the circumstances, they are not exhaustive, and each case must be decided on its own merits. 

The procedure leading to dismissal should include an investigation to establish the reasons for the unsatisfactory performance and the employer should always consider other ways, short of dismissal, to remedy the problem.

3.5.2 PROBATIONARY DISMISSALS 

Probationary dismissals are usually found in the context of poor work performance. The Code was amended with effect from 1 August 2002 in order to provide for a reasonable probation period during which the employee's performance may be evaluated by the employer in order to determine whether the employee is suitable for permanent employment. 

With regard to probationary employees, item 8 of the Code states, inter alia, that:

· an employer may require a newly-hired employee to serve a probationary period before employment is confirmed;

· the purpose of probation is to give the employer an opportunity to evaluate the employee's performance; 

· probation should not be used to deprive employees of the status of permanent employment;

· the period of probation should be determined in advance and should be of reasonable duration. The length of the probationary period should be determined with reference to the nature of the job and the time it takes to determine the employee's suitability for continued employment;

· during the probationary period, the employee's performance should be assessed. An employer should give an employee reasonable evaluation, instruction, training, guidance or counselling in order to allow the employee to render a satisfactory service;

· if the employer determines that the employee's performance is below the required standard, it should advise the employee of any aspects in which the employer considers the employee to be failing to meet the required standards; 

· if the employer believes that the employee is incompetent, the employer should advise the employee of the respects in which the employee is not competent; 

· the employer may either extend the probationary period or dismiss the employee after complying with the guidelines;

· the period of probation may only be extended for a reason that relates to the purpose of probation. The period of extension should not be disproportionate to the legitimate purpose that the employer seeks to achieve; 

· the employer may only dismiss an employee or extend the probationary period after it has invited the employee to make representations and has considered any representations made; and
· it is generally accepted that the reasons for dismissal may be less compelling than would be the case in dismissals of permanent employees. 

While less compelling reasons may be accepted in assessing the fairness or otherwise of a dismissal of a probationary employee than under normal circumstances of poor work performance dismissals, the Code still requires an employer to institute a proper procedure prior to dismissing a probationary employee who is performing below the required standard. An employer who simply dismisses a probationary employee on the last day of the probationary period runs the risk of being found to have dismissed the employee unfairly.

Arbitrators have held that there should be limited interference with the employer's reasons for dismissing a probationary employee who is found to be incapable of properly performing the job assigned to him/her. 

This does not negate the requirement that a proper procedure must be followed by the employer when managing performance and ultimately dismissing a probationary employee on the basis of poor work performance. 

The dismissal of a probationary employee will be procedurally fair if the employee has been given an opportunity to state his case before being dismissed and the employer evaluated the employee's performance and gave the necessary guidance and assistance throughout the probationary period to help the employee improve his/her performance.
3.5.3 INCAPACITY DUE TO ILL HEALTH OR INJURY

Incapacity arising from ill-health can sometimes be a valid reason for dismissal, but the employer is required to demonstrate that the reason for dismissal is fair, and that a fair procedure was followed.

Guidelines in relation to incapacity because of ill health, which employers are directed to follow in the contemplation and implementation of dismissals, are set out in items 10 and 11 of the Code. The provisions clearly set out both substantive and procedural steps which need to be observed in order for a dismissal to be fair. The Code refers to both the nature and seriousness of the incapacity and provides that the incapacity should arise from illness or injury. It also states that employers are entitled to satisfactory conduct and work performance from their employees. 

The Code draws a distinction between an employee's temporary absence from work due to illness or injury and absence that endures for a time that is unreasonably long in the circumstances. If an employee is temporarily unable to work, the employer should investigate the extent of the incapacity or the injury. If the employee is likely to be absent for a time that is unreasonably long in the circumstances, the employer should investigate all the possible alternatives short of dismissal. 

Regardless of the cause of the illness the employer will be required to investigate all alternatives short of dismissal. It should be noted that dismissal is generally not permissible when the absence is likely to be for a relatively short duration.
Item 10 of the Code states:

· incapacity on the grounds of ill-health or injury may be temporary or permanent;

· if an employee is temporarily unable to work in these circumstances, the employer should investigate the extent of the incapacity or injury; 

· if the employee is likely to be absent for a time that is unreasonably long in the circumstances, the employer should investigate all possible alternatives short of dismissal; 

· when alternatives are considered, relevant factors include:
· the nature of the job;

· the period of absence;

· the seriousness of the illness or injury; and 

· the possibility of securing a temporary replacement for the ill or injured employee. 

· in cases of permanent incapacity, the employer should ascertain the possibility of securing alternative employment, or adapting the duties or work circumstances of the employee to accommodate the employee's disability.

In terms of procedure, the Code provides that an investigation should be conducted during which the employee must be consulted with and should be allowed an opportunity to state his/her case and to be represented by a fellow employee or a trade union representative. 
Item 11 of the Code states: 

· any person determining whether a dismissal arising from ill-health or injury is unfair should consider –

· whether or not the employee is capable of performing the work; and

· if the employee is not capable –

· the extent to which the employee is able to perform the work;

· the extent to which the employee's work circumstances might be adapted to accommodate disability, or, where this is not possible, the extent to which the employee's duties might be adapted, and

· the availability of any suitable alternative work.

The incapacity process is not a disciplinary enquiry. It is a more all-encompassing enquiry, including counselling and possibly medical assessment. Where an employee has demonstrated incapacity because of a prolonged absence from work, the employer is not required to ensure that a medical evaluation is done. The employer is entitled to believe that the employee's prolonged absence demonstrates incapacity. 

3.5.4 ILLNESS - HIV/AIDS

A full discussion of this issue requires that we take into account the Code of Good Conduct: Key Aspects of HIV/AIDS ("the HIV/AIDS Code"), the relevant provisions of the EEA, the provisions of the LRA concerned with incapacity dismissals and the pronouncements of the Labour Court on the issue of HIV testing by employers. 

The HIV/AIDS Code provides guidelines for employers for dealing with the prevalence of HIV/AIDS in the workplace and the resultant effects that this has on the employment relationship and productivity.

The HIV/AIDS Code provides for the effective management of HIV/AIDS in the workplace by means of an integrated strategy, which includes the following elements:

· an understanding and assessment of the impact of HIV/AIDS in the workplace; and

· measures to deal with and reduce this impact, including an HIV/AIDS policy for the workplace and HIV/AIDS programmes which incorporate the prevention of the spread of the disease and the management of employees with HIV so they can work productively for as long as possible. 

The Code also entrenches the legal position set out in section 6(1) of the EEA, which provides that no person may unfairly discriminate against an employee on the basis of his/her HIV status. Where it is proven that an employer has discriminated against an employee, the employer is required to prove that the alleged discrimination was fair.

The HIV/AIDS Code also confirms the position adopted in terms of section 7(2) of the EEA with respect to HIV testing by the employer. In terms of section 7(2), an employee may not be required by the employer to undergo an HIV test unless such testing is determined to be justifiable by the Labour Court. The Code refers to authorised testing and states that an employer must approach the Labour Court for authorisation to conduct HIV testing on employees. 

The HIV/AIDS Code refers to the possibility of conducting voluntary HIV testing but specifies that it can only be done at the initiative of the employee. The HIV/AIDS Code provides stringent guidelines on voluntary testing and states that testing may only take place within defined conditions, including:

· within a health care worker and employee-patient relationship;

· with the informed consent of the employee and with pre and post test counselling, as defined by the Department of Health's National Policy on Testing for HIV; and

· with strict procedures relating to confidentiality of an employee's HIV status. 

In terms of section 187(1)(f) of the LRA, if the reason for an employee's dismissal is that the employer unfairly discriminated against an employee such a dismissal will be automatically unfair. Accordingly, a dismissal based solely on an employee’s HIV status is prohibited as it will be unfairly discriminatory and automatically unfair. 
However, the HIV/AIDS Code recognises that where there are valid reasons related to an employee's capacity to continue working and where fair procedures have been followed, an employee who has effectively become incapacitated due to an HIV/AIDS related illness, may be fairly dismissed. In this regard, clause 11.2 of the HIV/AIDS Code provides:

"[where] an employee has become too ill to perform their current work, an employer is obliged to follow accepted guidelines regarding dismissal for incapacity before terminating an employee's services, as set out in the Code of Good Practice on Dismissal.."
Accordingly, an employer retains the right to dismiss an employee where it has become evident that the employee is no longer able to fulfil his/her job functions adequately.

In the event that an employee is incapable of performing work functions properly in accordance with the standards required by the employer, the employer is entitled to dismiss the employee following a fair procedure. The focus in such incapacity dismissals is on the inability to continue performing adequately and not on the issue of whether such inability to continue working is due to HIV/AIDS. An employee who is HIV positive may be able to continue working for some time before falling ill. It is only at the stage that the employee has become incapacitated that the employer is entitled to consider dismissal on the basis of such incapacity. 

The HIV/AIDS Code goes on to create an additional procedural requirement with regard to an incapacity dismissal related to an employee's HIV status. The employer should ensure as far as is reasonably practicable that the employee's right to confidentiality regarding his/her HIV status is maintained during incapacity proceedings.

3.5.5 INCOMPATIBILITY

Incompatibility may be defined as the inability of an employee to work with an employer or fellow employees in a harmonious and productive manner.

Although the LRA does not specifically recognise incompatibility as a valid ground for dismissal, it is generally accepted that an employer may lawfully dismiss an employee for incompatibility in certain circumstances. 

The issue of dismissal for incompatibility becomes clouded when we consider under which heading of dismissal it should be categorised. There is uncertainty in our case law as to whether a dismissal for incompatibility constitutes an incapacity dismissal or should more properly be classified as a retrenchment. 

It has been argued that where the incompatibility results in poor work performance and an employer contemplates dismissing the employee on this basis, then the incompatibility becomes a species of incapacity and the employer should proceed accordingly, guided by the employer's policy on incapacity and the guidelines set out in the Code regarding poor work performance. 

Often the employee who is accused of being incompatible cannot be said to be performing poorly. However, an argument may nevertheless be advanced that as a result of the incompatibility the employee is incapable of performing. 
It has been argued that incompatibility does not fit the definition of operational requirements provided in the LRA. Operational requirements are defined as "…requirements based on the economic, technological, structural or similar needs of an employer." 

On the other hand, there is support for the argument that a dismissal for incompatibility is a form of dismissal on the basis of the operational requirements of the employer. In a case before the old Industrial Court, the court found that a dismissal on the basis of incompatibility is a species of dismissal for operational requirements since the incompatibility of the employee in question may affect the operational functioning of the company as a whole.

Categorising a dismissal for incompatibility as either a dismissal for incapacity, on the one hand, or a dismissal for operational requirements, on the other, is not settled in our law. The problem that this potentially poses for the employer is the question of whether the employer should follow an incapacity procedure or an operational requirements procedure in dismissing the affected employee.

Our courts have accepted that the incompatibility must be of sufficient severity to justify dismissal on that basis and must be able to be justified on genuine and objective grounds.
The Industrial Court has held that an employee must be advised :

· what conduct is allegedly causing the disharmony;

· who has been upset by the conduct; and

· what remedial action is suggested to remove the incompatibility. 

The employee must also be given a fair opportunity to consider the allegations and prepare a reply and be given a proper opportunity to make representations. Where it is found that the employee was responsible for the disharmony, fair opportunity should be given to the employee to remove the cause for disharmony.

The Labour Court has also accepted the notion that the employer is required to prove that the fault lies with the employee, and that the employee contributed substantially to the disharmony. The court has found that there are three main causes of incompatibility in the workplace: 

· the inability of an employee to 'fit in' to the workplace despite attempts made by the employer and co-employees to assist the employee in adjusting to the work environment;

· unacceptable conduct by the employee giving rise to consternation and feelings of ill-will by co-employees or unfair expectations by co-employees; and

· the employer has no structures in place to deal with incompatibility.

In the first instance it may be argued that the fault lies with the employee accused of incompatibility. The dismissal in such instances is therefore likely to be fair. 

In the second instance the employer is required to consider who is more at fault: the employee or his co-employees. This requires a factual assessment on the part of the employer. It is only if the employer reasonably finds that the reason for the incompatibility is primarily because of the employee that dismissal may be fair. 

In the third instance, the employer is clearly to blame and a dismissal will almost certainly be unfair.

There can be no doubt that incompatibility can in certain circumstances give rise to serious problems in the workplace which would justify dismissal. Most often the form that incompatibility takes is where a co-employee or group of co-employees refuse to continue working with the incompatible employee.

3.6 OPERATIONAL REQUIREMENT DISMISSALS 

“Operational requirements” are requirements based on the economic, technological, structural or similar needs of an employer. 
This is not a closed category and it is difficult to define all the circumstances that might legitimately form the basis of a dismissal based on the employer’s operational requirements.

As a general rule, economic reasons relate to the financial management of the enterprise.

Technological reasons refer to the introduction of new technology which affects work relationships either by making existing jobs redundant or by requiring employees to adapt to the new technology or a consequential restructuring of the workplace. 

Structural reasons relate to the redundancy of posts consequent to a restructuring of the employer’s enterprise. 

Dismissals for operational requirements are "no fault" dismissals. The employee is not responsible for the termination of employment. The reasons for the termination are external or internal factors related to the employer’s business needs. Dismissal on this ground must therefore be distinguished from termination for reasons related to the misconduct or incapacity of an employee. 
For this reason, the LRA places particular obligations on an employer. The aim is to ensure that all possible alternatives to dismissal are explored and that those employees to be dismissed are treated fairly. Dismissal must always be regarded as a last resort.

There must be a fair reason for a dismissal based on the employer’s operational requirements. In other words, there needs to be a “commercial rationale” which is coherent and justifiable and which does not conceal some ulterior motive.

As long as a fair procedure has been followed and there is no suggestion of some ulterior motive, our courts will be reluctant to judge the commercial rationale of the employer’s decision to restructure its business and/or retrench people. The courts have recognised that they are not better managers than the employer.

However, the clear identification and articulation of the commercial rationale is essential. Firstly, the employer’s ultimate economic objective will form the cornerstone of any reply to criticism that it is implementing a cost-cutting exercise in a racist or discriminatory way, that it is not sensitive to the need to create jobs or that it does not care about its employees. Secondly, all steps which the employer takes and decisions which it makes will be measured for fairness against the ultimate economic objective. Thus, for example, the rejection of an alternative proposal put forward by employees will be unfair unless the employer can demonstrate that it hinders the achievement of the ultimate economic objective or, at the very least, does not advance it.

In addition to having a fair reason for a dismissal based on its operational requirements, the employer must follow a fair procedure. There are two components to “fair procedure”. They are:

· disclosure of information; and

· consultation.
The employer must disclose in writing all relevant information, including but not limited to:
· the reasons for the proposed dismissals;

· the alternatives that were considered before proposing the dismissals, and the reasons for rejecting each of those alternatives;

· the number of employees –

· employed by the company;


· dismissed for reasons based on the company’s operational requirements in the preceding 12 months; and

· likely to be affected and the job categories in which they are employed;

· the proposed method for selecting which employees to dismiss;

· the time when, or the period during which, the dismissals are likely to take effect;

· the severance pay proposed;

· any assistance that the employer proposes to offer to the employees likely to be dismissed; and

· the possibility of future re-employment of the employees who are dismissed.

With regard to consultation, there are four key issues:

· the timing of the consultation (and the disclosure of information);

· with whom must consultation take place;

· the content and scope of the consultation process; and

· the purpose of consultation.

In terms of timing, there are two issues. Firstly, consultation must commence as soon as the employer contemplates retrenchment. It must take place before final decisions are made. Employees must not be presented with a fait accompli. Secondly, the LRA requires that the process commence with a written invitation to consult. This is the so-called “section 189(3) notice”. The section 189(3) notice must inform employees of the reason for the proposed restructuring and/or retrenchments, invite the employees to come and consult with it and set out all the relevant information listed above. 
With regard to the parties to be involved, the employer must consult:

· any trade union whose members are likely to be affected by the proposed dismissals; and

· in respect of employees who are likely to be affected by the proposed dismissals but who are not members of a trade union, with them individually, or as a group, or with their representatives nominated for the purpose.

The LRA draws no distinction in this regard between senior, middle or lower level employees. Executive directors of a company are also employees of that company and are protected by the provisions of the LRA. 

With regard to the content and scope of the consultation, the parties must attempt to reach consensus on –

· appropriate measures –

· to avoid the dismissals;

· to minimise the number of dismissals;

· to change the timing of the dismissals;

· to mitigate the adverse effects of the dismissals;

· the method for selecting the employees to be dismissed; and

· the severance pay for dismissed employees.

The purpose of the consultation is to attempt to reach consensus on the above issues. This implies a real effort to justify the decisions taken or to be taken, to listen to the employees and to seek a compromise and agreement on all the relevant issues. The courts have described this as a “joint problem-solving exercise”. The LRA, in its 2002 amendment, refers to a “meaningful joint consensus-seeking process”. If, despite that effort, agreement is not reached, then the employer may proceed. However, the LRA imposes an obligation on an employer who does not agree with representations made by consulting parties to state its reasons for disagreeing.

With regard to the quality of consultation, what counts is the quality and content of the consultation process, not how many meetings are held or how long a period of time is taken. The LRA does not regulate the duration of the consultation process. 
The more urgent the need by the business to respond to the factors giving rise to any contemplated termination of employment, the more truncated the consultation process might be. Urgency may not be induced by the failure to commence the consultation process as soon as a reduction of the workforce is likely. On the other hand the parties who are entitled to be consulted have a duty to co-operate during the consultation process. It should be used as an opportunity to reach consensus, and not as a delaying tactic.

While the duty to consult implies the duty to disclose all relevant information, it goes beyond merely informing or telling employees of what is intended. As stated above, the object of consultation must always be to attempt to reach consensus. 
Thus, in summary, the employer must disclose, in writing to the other consulting party, all information relevant to enable that party to participate effectively. The employer must allow the other consulting party an opportunity during consultation to make representations about any matter on which they are consulting. The employer must consider and respond to the representations made by the other consulting party and, if the employer does not agree with them, the employer must state the reasons for disagreeing. The final decision making power rests with the employer who is free to proceed with a restructuring exercise and the dismissals that may result form it if, notwithstanding proper consultation, consensus is not reached.

Employees must be selected according to selection criteria which are either agreed to by the consulting parties or which are fair and objective. It does not follow automatically from the fact that a position is redundant that the incumbent of that position should be retrenched. 
Selection criteria that are generally accepted to be fair include length of service, skills and qualifications. However, depending on the circumstances, other selection criteria may also be fair. The less objective the proposed criteria for selection, the more important the obligation to consult over selection criteria becomes. For this reason, length of service (applied in the form of LIFO or "last in, first out") is commonly applied, on its own or in combination with other criteria.

Exceptions to the general rule, for example the right to retain employees with special skills, are often recognised.

In terms of severance pay, the Basic Conditions of Employment Act, 1997, stipulates that an employer must pay severance pay equal to at least one week’s remuneration for each completed year of continuous service with that employer. This is a minimum standard and what the employer eventually decides to pay must be informed by the commercial rationale of the retrenchment, by what the company is able to afford, by published policies and by past practice. It is possible that the company has agreements in force, or it may be subject to industrial agreements, which regulate the matter further.

An employee who unreasonably refuses an offer of alternative employment is not entitled to a severance payment. What constitutes unreasonable refusal is a question of fact and will depend on the circumstances. 

The severance payment is in addition to and not in substitution of other amounts which the employee may be entitled to such as, for example, notice pay and payment in lieu of leave not taken.

There are additional procedural requirements and a different framework which applies in the case of “big retrenchments”. A “big retrenchment” occurs where an employer, which employs more than 50 employees, contemplates retrenching

· 10 employees if it employs up to 200 employees;

· 20 employees if it employs more than 200 employees, but not more than 300 employees;

· 30 employees if it employs more than 300 employees, but not more than 400 employees;

· 40 employees if it employs more than 400 employees, but not more than 500 employees; or

· 50 employees if it employs more than 500 employees. 

The main difference is that in a big retrenchment either the employer or the employees can compel the other to submit to facilitation by the CCMA or an accredited agency during the consultation process. Employees may also strike in an attempt to dissuade the employer from retrenching. 
Notable Cases

South African Airways v Bogopa (2007) LAC
Generally consultation must take place as soon as the employer contemplates declaring positions redundant and retrenching employees and before any decision has been taken. However, the unfairness of a premature decision to declare positions redundant and retrench employees may be cured by subsequent consultations. If the employer subsequently offers to consult and the consultations offered will be fair and not a sham and the employee rejects the offer of consultation a subsequent dismissal may not be procedurally unfair. 
Oosthuizen v Telkom (2007) LAC
An employer may not fairly dismiss an employee for operational reasons if dismissal can be avoided. It is generally unfair to retrench employees if there are positions to which they can be transferred with minimal training. 
Perumal & Another v Tiger Brands (2008) LC
The court considered a competency test used by the employer in selecting the employees to be retrenched. The court was startled by the difference between the employee’s performance on the job and the results she achieved on the competency test. On the evidence, the court found that the competency test was subjective at times an accordingly not fair and objective. In addition, one of the panel members conducting the test was clearly biased against the employee. Accordingly, the employee’s dismissal was substantively unfair. 

This decision confirms the importance of using selection criteria that are fair and objective. 

3.7 AUTOMATICALLY UNFAIR DISMISSALS

Section 187 lists the reasons for which an employee may not be dismissed under any circumstances. Such dismissals are termed automatically unfair and once it is proved that the dismissal was for one of the reasons listed in section 187 the employer can raise no defence except for those specifically provided for in section 187. An employee whose dismissal was automatically unfair is entitled to a higher maximum amount of compensation than for an ordinary unfair dismissal. In general, a dismissal will be categorised as automatically unfair if it is in breach of the Constitution or public policy.

A dismissal is automatically unfair if:

· the employer acts contrary to section 5 of the LRA. 
· the reason for the dismissal is that the employee participated in or supported a protected strike;

· the reason for the dismissal is that the employee refused or indicated a refusal to do any work normally done by an employee who at the time was on a protected strike or was locked out unless such work is necessary to prevent danger to life, personal safety or health;

· the reason for the dismissal is to compel an employee to accept a demand in respect of any matter of mutual interest between the employer and the employee;

· the reason for the dismissal is that the employee exercised, or indicated an intention to exercise any right conferred by the LRA or participate in any proceedings in terms of the LRA;

· the reason for the dismissal is the employee's pregnancy, intended pregnancy, or any reason related to the employee's pregnancy;

· the reason for the dismissal is that the employer unfairly discriminated against an employee, directly or indirectly on any arbitrary ground, including but not limited to race, gender, sex, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, political opinion, culture, language, marital status and family responsibility;

· the reason for the dismissal is a transfer or a reason related to a transfer contemplated in section 197 of the LRA; or
· the reason for the dismissal is a contravention of the Protected Disclosures Act, 2000, on account of the employee having made a protected disclosure in terms of that Act.
Section 5 of the LRA deals primarily with an employee’s right to freedom of association. A dismissal will be contrary to section 5 of the LRA and therefore automatically unfair if the employee is dismissed for:

· his or her membership of a trade union or workplace forum, refusing to agree a trade union or workplace forum, or refusing to give up such membership; 

· forming, joining or participating in any lawful activity of a trade union or workplace forum; failing or refusing to carry out any unlawful order; or 

· disclosing information that the employee is lawfully entitled or required to give to another person

Although section 187 provides that despite that a dismissal as a result of unfair discrimination is automatically unfair, a dismissal may be fair if the reason for the dismissal is based on the inherent requirements of a particular job. Furthermore, a dismissal based on age is fair if the employee has reached the normal or agreed retirement age for persons employed in that capacity. 
It should be noted that although the dismissal of an employee for participating in a protected strike is automatically unfair, an employer is not prohibited from dismissing employees for misconduct that they commit during the strikes e.g. assault or intimidation. The LRA also expressly permits the employers to dismiss protected strikers for reasons based on it operational requirements. 
Whereas the maximum compensation that may be awarded to an employee who is found to have been unfairly dismissed is an amount equivalent to 12 months’ remuneration, in the case of an automatically unfair dismissal the maximum amount of compensation is increased to an amount equivalent to 24 months’ remuneration. The remedies in respect of both unfair dismissals and automatically unfair dismissals are discussed in greater detail below. 
An employee who claims that dismissal was automatically unfair is first required to establish the existence of a dismissal, if this is in dispute. Then the employee must adduce evidence to demonstrate that the dismissal may possibly have been for a reason recognised in law being automatically unfair. If the employee succeeds in proving this, the employer bears the onus of establishing, on a balance of probabilities that the reason for the dismissal does not qualify as automatically unfair. The employer must then show that the dismissal was substantively and procedurally fair.
Notable Cases

Kroukam v SA Airlink (2005) LAC
The Labour Appeal Court confirmed that in cases of alleged automatically unfair dismissals, the onus rests on the employee to produce sufficient evidence to show that on the fact of it can be inferred that the dismissal was for a prohibited or automatically unfair reason. The onus then shifts to the employer to prove that there was some other legitimate reason for the employee’s dismissal. 
3.8 CONSTRUCTIVE DISMISSALS

Section 186(1)(e) of the LRA provides that a dismissal includes circumstances where an employee terminates a contract of employment with or without notice because the employer made continued employment intolerable for the employee. In other words, a constructive dismissal occurs where an employee resigns because they are left with no option but to do so due to the employer’s conduct. The employee is deemed to have been dismissed even though he or she terminated the contract of employment. 
In order to prove a constructive dismissal as defined in terms of section 186(1)(e) of the LRA, the employee would have to show that:

· he or she terminated the contract of employment i.e. he or she resigned;

· it would have been intolerable for the employee to remain in employment with the employer; 

· the intolerable circumstances are of the employer's making; and

· the reason for the termination of the contract was causally linked to the intolerable circumstances created by the employer's conduct. 

The employer’s conduct must have been unfair or wrongful. It does not have to be intentional. 

Mere unhappiness with the employer's conduct will not be sufficient to establish constructive dismissal and the employee may be expected to take reasonable steps to resolve the problem e.g. by following the employer’s grievance procedure or by using some other method through which he or she could have sought relief. However, the lodging of an internal grievance is not a requirement if for example it is clear that management is irredeemably prejudiced against the employee. 
The employee's circumstances should be viewed in context to establish whether resignation constitutes a reasonable response to the employer's conduct. 
The test for whether the employer has rendered the continuation of the employment relationship intolerable is objective i.e. the existence of a constructive dismissal cannot be determined from the subjective state of mind of the employee alone. 
Recent decisions of the Labour Court and Labour Appeal Court confirm that if the employee's subjective concerns are not well founded, or if there are other reasonable remedies available to the employee, the employee has failed to discharge the onus. 
Once the employee has discharged the onus of proving that he or she was constructively dismissed, the onus shifts to the employer to prove that the dismissal was fair. The central question then is whether the conduct of the employer that prompted the employee to resign was fair or unfair. Accordingly, a constructive dismissal is not inherently unfair. The circumstances have to be considered with a view to establishing whether the employer’s conduct was justified. 
Resignation in circumstances other than those described by Section 186(1)(e) can never amount to dismissal. 

In 2002 the LRA was amended to incorporate a new category of constructive dismissals relating specifically to the transfer of employees as a result of the sale of a business as a going concern. 

Section 186(1)(f) of the LRA provides that a dismissal exists where an employee terminated the contract of employment with or without notice because the new employer, after a transfer in terms of section 197 or 197A of the LRA, provides the employee with conditions or circumstances at work that are substantially less favourable to the employee than those provided by the old employer. 

This provision re-enforces the protection that section 197 offers in ensuring that employees' entitlements remain substantially the same after the transfer of a business as a going concern.

The section provides that where there is a transfer of a business as a going concern, the contracts of employment transfer automatically from the old employer to the new employer and all the rights and obligations between the old employer and the employee continue and remain in force. 

Section 197(3) provides that the terms and conditions of employment offered by the new employer cannot on the whole be less favourable than those on which the transferred employees were employed by their old employer. Should the conditions or circumstances be less favourable, an employee may resign and claim that he has been constructively dismissed. 

3.9 FAILURE TO RENEW A FIXED TERM CONTRACT OF EMPLOYMENT

The definition of a dismissal in the LRA includes the situation where an employee reasonably expected the employer to renew a fixed term contract of employment on the same or similar terms but the employer offered to renew it on less favourable terms, or did not renew it (section 186(1)(b)). 
In normal circumstances, a fixed term contract of employment terminates upon the expiry of a specified date or upon the happening of a specified future event. There is no dismissal when the fixed term contract terminates on the agreed termination date. 
In the absence of an agreement to the contrary (i.e. the inclusion of a notice period in the contract of employment), an employer may not terminate the fixed term contract of employment prematurely. This distinguishes a fixed term contract from a contract of indefinite duration in terms of which an employer is always entitled, subject to the requirements of substantive and procedural fairness, to terminate the contract of employment at any stage of employment. 

For this reason it is important for an employer to include an explicit notice clause in a fixed term contract of employment entitling the employer to terminate the contract prematurely in certain circumstances. 
While there may be a valid and commercially justifiable reason for employing an employee on a fixed term contract, they are often used by employers merely to circumvent the unfair dismissal regime of the LRA. The LRA seeks to prevent this abuse of fixed term employment contracts. 
In terms of the LRA, an employee will be deemed to have been dismissed if the employee reasonably expected an employer to renew a fixed term contract on the same or similar terms. Accordingly, where an employee has a legitimate and reasonable expectation of renewal of a fixed-term contract, an employer may be required to renew the contract on the same or similar terms set out in the original contract of employment. 
Employees on fixed term contracts may claim to have been dismissed if their contract is not renewed on the same or similar terms only if they can prove that they had some reasonable ground for expecting renewal. The onus of proving the reasonable expectation rests on the employee. 
· In determining whether the employee had a reasonable or legitimate expectation of renewal the following factors may be considered: 

· any representations made by the employer regarding the renewal or non renewal of the contract;

· the provisions of the contract itself; 

· any past practice of renewal; and

· the purpose of the fixed term contract.

The test is objective: the employee must prove the existence of facts which in the ordinary course would lead a reasonable person to anticipate the renewal of the contract. All relevant of the relevant circumstances must be taken into account since the circumstances that might found a reasonable expectation of renewal will differ from case to case. 
Notable Cases

South African Rugby Players’ Association & Others v SA Rugby (Pty) Limited & Others (2008) LAC

The Labour Appeal Court confirmed that for an employee to successfully claim that he has been dismissed because he had a legitimate expectation of renewal of his fixed term contract the employee should have a reasonable expectation, the employer should fail to renew the contract or renew it on less favourable terms and the fixed term contract should be capable of renewal. 
The employee bears the onus of proving the reasonable expectation of renewal and to this extent they have to place facts before the court which facts, if objectively considered, establish a reasonable expectation of renewal. 
An objective test should be applied namely whether a reasonable employee in the circumstances prevailing at the time would have expected the employer to renew his/her contract on the same or similar terms. 
3.10 UNFAIR LABOUR PRACTICES 

Section 23 of the Constitution states that everyone has the right to fair labour practices (i.e. both employers and employees). The LRA, on the other hand, merely provides that every employee has the right to fair labour practices. The LRA therefore does not regulate the unfair conduct of employees or trade unions. 

Section 23 of the Constitution is justiciable. Therefore, an employee can base an application on the constitutional right to fair labour practices despite there being other legislation which regulates the issue.

· Section 186(2) of the LRA provides that an unfair labour practice is any unfair act or omission that arises between an employer and an employee, involving:

· unfair conduct by the employer relating to the promotion, demotion, probation (excluding disputes about dismissals for a reason relating to probation) or training of an employee, or relating to the provision of benefits to an employee;

· the unfair suspension of an employee or any other disciplinary action short of dismissal in respect of the employee;

· a failure or refusal by an employer to reinstate or re-employ a former employee in terms of any agreement; or

· an occupational detriment, other than dismissal, in contravention of the Protected Disclosures Act, on account of the employee having made a protected disclosure as defined in that Act. 

An unfair labour practice can only occur in the context of an existing employment relationship, since the conduct must arise between the employer and the employee. Only those individuals who fall within the definition of "employee" as contained in the LRA are protected by this section. 
To constitute an unfair labour practice, the act or omission complained of must be between an employee and his/her own employer. A separate entity such as a pension fund cannot perpetrate an unfair labour practice against its members unless they are also its employees or the pension fund is controlled by the employer. 
To determine whether conduct amounts to an unfair labour practice, one must determine whether the employee's right has been infringed or is about to be infringed. Once the existence of an unfair labour practice has been established, a remedy should be granted. The remedy should aim to correct the unfair conduct. The courts may, order reinstatement, re-employment or compensation. The most important principle in relation to unfair labour practices is fairness. The fairness of an employer’s conduct depends on the employer’s compliance with legal procedures required by the act, the facts of the case and a subjective moral judgment.
3.10.1 UNFAIR CONDUCT AND UNFAIR DISCRIMINATION

Unfair conduct is a wider concept than unfair discrimination since conduct may be unfair without being discriminatory. However, discrimination is clearly a species of unfair conduct. 
The distinction is important in terms of determining the appropriate forum for the resolution of the dispute. Employees who allege that the have been unfairly discriminated against as defined in the Constitution or the EEA must refer their dispute to the Labour Court or the civil courts for adjudication unless they agree to arbitration. Employees who allege that the have been the victim of an unfair labour practice must refer their dispute to the CCMA for arbitration. 
3.10.2 UNFAIR CONDUCT RELATING TO PROMOTION

The greatest number of unfair labour practice disputes relate to allegations by employees that they have been unfairly treated in the context of promotion. 

The first issue to determine is whether there is an employment relationship between the employer and the employee. If there is, the current job is to be compared with the job being applied for to establish whether the alleged unfair labour practice in fact relates to a promotion. A number of factors are considered including remuneration, fringe benefits, responsibility and status. 

In order to establish whether the employer’s conduct was unfair, the courts examine whether the employer has failed to meet an objective standard, which includes arbitrary, capricious or inconsistent conduct, regardless of whether it was intentional or negligent. 
Employees may have a valid complaint if they can show that they have been overlooked for promotion where they possess objective attributes, such as experience or qualifications, which another person who has been promoted does not possess and their employer cannot show why they have been overlooked. While an employee may not be able to show that they have been discriminated against in the sense contemplated in the EEA it is possible that in the absence of a reasonable explanation from the employer the arbitrator may conclude that the employer acted unfairly. 
Generally, arbitrators should tread carefully in this area. Employers may have reasons for preferring one employee for promotion over another apart from qualifications and experience. Arbitrators have had difficulty in evaluating the reasons why an employer decides to promote one employee over another because the employer is entitled to take subjective factors such as performance into account when making the decision. However, the employer should be in a position to provide reasons and arbitrators should be prepared to scrutinise those reasons to ensure that there is a logical connection between the real reasons and the decision. 
Employers should, as a rule, follow their own procedures. If the employer has a practice of advertising posts it cannot, without a good reason, depart from that policy. 

An employer may request employees to act in a certain position for a period of time. This does not entitle the employee to be appointed to that post. The courts have held that even where the employee has a legitimate expectation of being appointed to the acting position, this will only entitle the employee to be heard before a final decision is taken. However, an employer will be guilty of unfair conduct if they give employees a reasonable expectation that they will be promoted and then without adequate reason frustrate that expectation. 
The conduct of the employer must always be procedurally and substantively fair. 
The relief for employees subjected to an unfair labour practice must be determined on reasonable terms. A problem arises in relation to the remedy for an unfair labour practice in relation to promotion. In most circumstances, the position which the employee applies for has normally been filled by another employee. The court or an arbitrator cannot order that the employee be promoted. 

3.10.3 UNFAIR CONDUCT IN RELATION TO PROBATION

It is important to note that the purpose of probation is to put the employer in a position to make an informed decision about the capacity and suitability of the employee to perform the required function. 

In determining whether conduct relating to probationary employees is procedurally and substantively fair, employers should examine the procedures relating to dismissal for poor work performance, as well as the guidelines relating to probation contained in the LRA. 

Unfair labour practices in this context include failure by an employer to inform the employee about the required performance standard, which is substantively unfair, or failure by the employer to provide the employee with guidance and assistance, which is procedurally unfair. 

3.10.4 UNFAIR CONDUCT IN RELATION TO THE PROVISION OF BENEFITS

The courts have grappled extensively with the definition of "benefits" in relation to unfair labour practices. The problem is complicated by the fact that employees may not strike over issues that may be referred to arbitration. A dispute concerning benefits can be referred for arbitration. Therefore what is included in the notion of benefits is relevant for determining whether employees may strike or whether they are required to follow the arbitration route. For example, if the concept of remuneration is included in the definition, then the right to industrial action will be severely limited. 

The approach by the courts in this regard has been haphazard and inconsistent. For example, the courts have held that benefits include deductions from remuneration, payment for accumulated leave and payment in respect of a motor vehicle scheme. In other decisions, the courts have held that only disputes about existing rights (as opposed to the creation of new rights) can be referred for arbitration on the basis of an unfair labour practice relating to the provision of benefits. 

3.10.5 UNFAIR CONDUCT RELATING TO SUSPENSIONS

There are two types of suspension:
· where disciplinary charges are being investigated against an employee, an employer may suspend that employee to prevent the employee from interfering in the investigation into the employee’s conduct; and
· where suspension is imposed as a disciplinary measure short of dismissal after a disciplinary hearing has taken place. 

Both forms of suspension fall within the unfair labour practice regime. 

The suspension of an employee pending the outcome of investigations into the employee’s conduct must be both procedurally and substantively fair. The employer must have a reason for believing that the suspension of employee is necessary e.g. where the misconduct the employee is suspected of may create rumours and suspicion or where the employer believes that the employee is likely to interfere with its investigations into the alleged misconduct. 
In relation to procedural fairness, the Labour Court has recently suggested that an employer has to provide the employee with an opportunity to state his/her case regarding why he or she should not be suspended before suspending the employee. 
If an employee is suspended he or she should be informed of the suspension in writing. The employer must also provide reasons for the suspension and the conditions of the suspension. 

The employer must continue to remunerate the employee during the suspension. Failure to do so, will amount to breach of contract. However, the employer may stop paying the employee where the suspension follows a disciplinary enquiry. In this instance the employer must show that it is a reasonable alternative to dismissal. 

3.10.6 FAILURE OR REFUSAL TO REINSTATE AN EMPLOYEE

Employees are protected against a failure or refusal by an employer to reinstate them only where an agreement to that effect exists e.g. where the employer has entered into an agreement with a trade union that retrenched employees will be re-employed. 

3.10.7 PROTECTED DISCLOSURES

Any occupational detriment an employee may suffer due to making a protected disclosure may constitute an unfair labour practice. 

According to the Protected Disclosures Act, 26 of 2000 (“the PDA”), an occupational detriment includes being:

· subjected to disciplinary action;

· dismissed, suspended, demoted, harassed or intimidated;

· transferred against the employee’s will;

· refused transfer or promotion;

· subjected to a term and condition of employment or retirement which is altered to the employee’s disadvantage;

· refused a reference or being provided with an adverse reference from the employer;

· denied appointment;

· threatened with any of the above actions; and

· otherwise adversely affected in respect of his/her employment, profession or office, including employment opportunities and work security. 
If the employee makes a protected disclosure as defined in terms of the PDA and suffers an occupational detriment as a result, the employee may bring a claim for an unfair labour practice. 
The provisions of the PDA are discussed in greater detail below. 
3.11 REMEDIES FOR UNFAIR DISMISSALS AND UNFAIR LABOUR PRACTICES
If an employee is found to have been unfairly dismissed, the Labour Court or an arbitrator may:

· order the employer to reinstate the employee from any date not earlier than the date of the dismissal;

· order the employer to re-employ the employee either in the work the employee was employed before the dismissal or any other reasonably suitable work on any terms and form any date not earlier than the date of the dismissal; or

· order the employer to pay compensation to the employee. 
The Labour Court or the arbitrator must order the employer to reinstate or re-employ the employee unless:

· the employee does not wish to be reinstated or re-employed;

· the circumstances surrounding the dismissal are such that a continued employment relationship would be intolerable;

· it is not reasonably practicable for the employer to reinstate or re-employ the employee; or
· the dismissal is unfair only because the employer did not follow a fair procedure. 

An arbitrator may determine any unfair labour practice dispute referred to him/her on terms that the arbitrator deems reasonable which may include ordering reinstatement, re-employment or compensation. 
The compensation awarded to an employee whose dismissal is found to be unfair must be just and equitable but may not be more than the equivalent of 12 months’ remuneration calculated at the employee’s rate of remuneration on the date of dismissal. 
The compensation awarded to an employee whose dismissal is automatically unfair must be just and equitable but may not be more than the equivalent of 24 months’ remuneration calculated at the employee’s rate of remuneration on the date of dismissal. 
The compensation awarded to an employee in respect of an unfair labour practice must be just and equitable but may not be more than the equivalent of 12 months’ remuneration. 
In the case of an unfair dismissal, the amount of compensation awarded tends to be between 6 and 8 months’ remuneration depending on the circumstances and determined at the discretion of the judge or commissioner. Awards for the maximum 12 months’ remuneration are uncommon. However, in the event that an employee proves an automatically unfair dismissal, the Labour Court tends to award the maximum amount of 24 months’ remuneration as compensation. 
3.12 AMENDMENTS TO TERMS AND CONDITIONS OF EMPLOYMENT 

Amendments to terms and conditions of employment are relevant to the law of unfair labour practices, the law relating to unfair dismissals and the law on retrenchments. 

Under the common law, an employer is not permitted to unilaterally amend the terms of a service contract with an employee. If it does so, the employee would have an election either to accept the employer’s repudiation and cancel the contract or to sue the employer for breach of the contract.

A unilateral change by an employer is unlawful only if it amounts to a change to terms and conditions of employment. An employer is free to change benefits such as loan schemes and special leave privileges to which an employee is not contractually entitled i.e. whish do not constitute a term and condition of employment. These changes must be affected fairly and after consultation with the employee so that it does not amount to an unfair labour practice.

A unilateral change to a term and condition of employment may amount to an unfair labour practice if the change constitutes unfair conduct in relation to demotion or the provision of benefits to an employee. 
Ideally, an employer should obtain the consent of employees before implementing any changes to their terms and conditions of employment. However, the courts will in certain circumstances, sanction a unilateral change to a contract of employment if the employer can adduce sound commercial reasons for doing so and if the employer has negotiated the matter in good faith with the employee concerned. 
The LRA states that any employee or trade union that refers a dispute about a unilateral change to terms and conditions of employment to a council or the CCMA may, in the referral, and for a specified period:

· require the employer not to implement unilaterally the change to the terms and conditions of employment; or

· if the employer has already implemented the change unilaterally, require the employer to restore the terms and conditions of employment that applied before the change.

The employer has 48 hours to comply with this provision from the time that the dispute is referred. 
The LRA states further that every employee has the right to strike if the issue in dispute has been referred to a council or to the CCMA as required and a certificate stating that the dispute remains unresolved has been issued.

Alternatively, the employees may elect to invoke contractual remedies. If the employer unilaterally changes the terms and conditions of employment, it may constitute a repudiation of the employment contract. The employee will then have an election whether to accept the repudiation and claim whatever damages they may suffer as a result of such repudiation or to reject the repudiation and hold the employer to their contract of employment.

The LRA states that a dismissal is automatically unfair if the reason for the dismissal is to compel the employee to accept a demand in respect of any matter of mutual interest between the employer and the employee.

A "matter of mutual interest" between an employer and employee includes terms and conditions of employment such as remuneration and hours of work.

If an employee refuses to accept a unilateral amendment to a condition of employment, such as a salary reduction, and is subsequently dismissed, the dismissal would be automatically unfair.

However, an employer may still be able to dismiss on the basis of its operational requirements if the reason for the dismissal is not to compel an employee to accept a demand in respect of a matter of mutual interest, but to terminate the employment relationship for business reasons. Although the dismissal will not be automatically unfair, the employer will still have to show that the dismissal was for fair reason on the basis of the operational requirements of the business. In other words, the employer will have to be able to show that there was a commercially justifiable rationale for why the change to the conditions of employment was essential and for why the employee had to be dismissed because he or she would not accept the changed conditions of employment. 
Note that an employer may also implement a lock out to effect a change to terms and conditions of employment which employees will not agree to. 

Notable Cases

MITUSA v Transnet Limited (2002) LAC

Where unilateral changes to terms and conditions of employment also constitute an unfair labour practice, the employees may choose between strike action and referring the matter to arbitration. 

Magnum Security (Pty) Limited v PTWU & Others (2004) LAC

The unilateral reduction of overtime by the employer was struck down by the Labour Appeal Court which held that the proper way for the employer to effect such a change is to institute a lockout and demand that the employees accept the change or face dismissal. 
3.13 COLLECTIVE BARGAINING 

There is a distinction in labour law between the individual employment relationship between an employee and an employer and the collective employment relationship between the employer and a group of employees or a trade union. 

Collective labour law focuses on matters such as the legal nature of trade unions, collective agreements, collective bargaining institutions and the legal consequences that result from industrial action such as strikes and lock outs.

Section 23(2) of the Constitution provides that every worker has the right to:

· form and join a trade union;

· participate in the activities and programmes of a trade union; and

· strike. 

The section goes further and confers rights on employers to form organisations and participate in the activities and programs of such organisations. In addition, trade unions have the right to organise and to determine their own administration, programmes and activities. Employer’s organisations and trade unions also have the right to engage in collective bargaining. 

The provisions in the LRA give effect t these constitutional rights of freedom of association. It protects the right to associate freely, the right to organise, the right to engage in collective bargaining and the right to engage in various forms of industrial action. Section 1 of the LRA provides that the purpose of the LRA is to provide a framework within which employees and their trade unions can collectively bargain with employers and employer’s organisations to determine wages, terms and conditions of employment and formulate industrial policy. In addition, the LRA’s purpose is to promote orderly collective bargaining at every level and employee participation in the workplace. 

3.13.1 THE RIGHT TO STRIKE AND RECOURSE TO LOCKOUT

The Constitution enshrines the right to strike. Through their constitutional right to engage in collective bargaining, employers enjoy a corresponding recourse to lock-out. The LRA provides that employees who have followed a prescribed procedure are protected from dismissal whilst striking. Striking employees are, however, not entitled to be paid whilst on strike. There are certain limitations on the right to strike. For example employees engaged in essential services or in maintenance services do not have the right to strike. 
As set out above, employees may not be dismissed for participating in a protected strike. They may however be dismissed for misconduct that they commit while on strike or for reasons based on the employer’s operational requirements. 
Employers have recourse to lock-out employees in order to compel compliance with legitimate employer demands; however, an employer who locks out its employees is not entitled to employ replacement labour during the course of the lock-out unless the lock-out is in response to a strike. 

The LRA prohibits employees from striking where the reason for the strike is the alleged unfair dismissal of a co-employee or employees.

3.13.2 COLLECTIVE AGREEMENTS

The LRA seeks to encourage and promote formal collective bargaining between employers and unions at national, sectoral and plant level. 

The LRA requires that certain organisational rights be granted to representative unions, and provides that collective agreements between unions and employers enjoy an enhanced legal status. 

The LRA clearly favours majority unions within the workplace. Majority unions are entitled to form workplace forums, to exercise all the organisational rights contained in the LRA whereas unions who are only sufficiently representative are entitled to exercise only 3 of the 5 organisational rights available in terms of the LRA. Collective agreements concluded between majority unions and employees may be extended to non union members who are employees. 

Questions have arisen concerning interference by the courts in the collective bargaining process. The general rule is that the courts should not interfere in this process at all. Collective bargaining concerns the balance of power in the relationship that exists between employer and employee. 

The right to engage in collective bargaining is contained both in the Constitution and the LRA. The question then arises whether if there is a right to engage in collective bargaining (as opposed to the right to bargain collectively which was contained in the interim Constitution), then is there a corresponding duty to engage in collective bargaining. In one decision, it was held that the right to engage in collective bargaining is nothing more than the protection of the right to engage against state intervention. In a subsequent decision, it was held that a corresponding duty engage in collective bargaining does exist. 

4. The Employment Equity Act, 55 of 1998 ("the EEA")

The EEA was enacted to promote the constitutional right to equality, to eliminate unfair discrimination in the labour market, to ensure the implementation of employment equity and to achieve a diverse workforce broadly representative of South Africa's people. 

The prohibition of unfair discrimination applies to all employers in respect of every employee, while the obligation to implement affirmative action measures to advance previously disadvantaged employees in the workplace only applies to certain employers (“designated employers”) in respect of certain employees (employees from “designated groups”). 

4.1 THE PROHIBITION OF UNFAIR DISCRIMINATION

Section 6 of the EEA contains the prohibition of unfair discrimination. It provides that no person may unfairly discriminate, either directly or indirectly, against an employee, in any employment policy or practice on one or more grounds including race, gender, sex, pregnancy, marital status, family responsibility, ethnic or social origin, colour, sexual orientation, age, disability religion, HIV status, conscience, belief, political opinion, culture, language and birth. 
It appears from section 6 that the prohibition extends to discriminatory conduct by all persons including, but not limited to, employers. The prohibition is however confined to conduct occurring within the scope of an employment policy or practice. An employment policy or practice is defined comprehensively in terms of section 1 of the EEA to include almost every aspect of the employment relationship. In terms of the definition, an employment policy or practice includes, but is not limited to, the following:
· recruitment procedures;

· advertising and selection criteria; 

· interviewing applicants for employment, appointments and the appointment process;

· job classification and grading;

· remuneration; 

· employment benefits and terms and conditions of employment; 

· job assignments;

· the working environment and facilities;

· training and development;

· performance evaluation systems;

· promotion;

· transfer;

· demotion;

· disciplinary measures other than dismissal; and 

· dismissal.

The definition of “employee” is extended for the purposes of the prohibition contained in section 6 of the EEA to include applicants for employment. This allows the courts to scrutinise the procedures followed by employers in recruiting and selecting applicants for employment as well as the manner in which the procedures are applied. 
The EEA also expressly includes harassment of an employee as a form of unfair discrimination and prohibits harassment of an employee on any one, or a combination of, the grounds listed above. 
4.1.1 UNFAIR DISCRIMINATION

The EEA contains no further definition of unfair discrimination and it is therefore left to the courts to determine in each case whether the conduct complained of amounts to unfair discrimination. 

The first step would be to establish whether discrimination has in fact taken place. To discriminate in the legal sense may mean more than to differentiate or to treat differently. Differentiation becomes discrimination only if it is unjustifiable, prejudicial or demeaning. In other words, an employee will be discriminated against if he or she is singled out for prejudicial treatment on some unacceptable ground. 
In determining the existence of discrimination the intention or motive of the perpetrator is irrelevant. It is the effect of the differential treatment on the individual or group that is important. 
Discrimination will be unfair if there is no objective justification or commercial rationale for the differentiation. The distinction may then be said to be arbitrary i.e. the distinction is based only on some irrelevant criterion. 
If an employee alleges unfair discrimination the onus rests on the employer to prove that it has not acted unfairly. However, the employee must prove the alleged discrimination. In this regard, the Labour Court has expressed firm views against the tendency of people to cry discrimination when there is no logical basis for such a claim. 

Discrimination in the form of affirmative action is not regarded as unfair, nor is it unfair to discriminate against an employee on the basis of an inherent requirement of the job. 
4.1.2 THE PROHIBITED GROUNDS

The grounds listed in section 6(1) of the EEA are not exhaustive and other grounds may also conceivably found a claim for unfair discrimination. 
The Constitutional Court has held, with regards to the similarly phrased prohibition against unfair discrimination contained in the constitution, that where discrimination is based on one of the listed grounds it is presumed to be unfair. If the discrimination is based on some other ground, the complainant must establish unfairness. 
4.1.3 DIRECT AND INDIRECT DISCRIMINATION

Direct discrimination occurs when adverse action is taken against people precisely because they possess one of the characteristics listed in section 6(1) of the EEA or characteristics akin thereto e.g. if a woman is overlooked for promotion merely because she is a woman. 
Indirect discrimination occurs when the employer imposes an apparently neutral criterion on all employees but the application of that criterion has a discriminatory effect on certain groups of employees. For example, where minimum height is a condition of employment, it will have a discriminatory effect on women because women are generally shorter than men and such condition therefore constitutes indirect discrimination. 
Notable Cases

Stojce v University of KwaZulu-Natal & Another (2006) LC

The court dismissed an application by a disgruntled lecturer of Bulgarian distraction who had not been appointed to a position on the basis that his spoken English was poor because the lecturer had not proved discrimination. Because the lecturer was relying on an unlisted ground of discrimination he was required to satisfy the court that his dignity had been impaired which he had failed to do. The court held that not every attribute qualifies for protection against unfair discrimination. 
4.1.4 THE LIABILITY OF EMPLOYERS

Section 60 of the EEA deals with the liability of employers when the discriminatory act complained of was perpetrated by an employee. It requires employers to consult “all relevant parties” if an act of discrimination is brought to an employer’s attention. If the employer fails to take such steps the employee’s contravention of the EEA will be attributed to the employer. However, the employer will not be liable for the conduct of the employee if it can prove that it did “all that was reasonably practicable” to ensure that the employee would not contravene the provisions of the EEA. 
Notable Cases

Ntsabo v Real Security CC (2003) LC

Ms Ntsabo was harassed and sexually assaulted by her supervisor. She complained to management who responded by transferring her to another site which involved doing night work. The court held that this did not constitute reasonable steps to stop the discrimination. The employee was awarded substantial damages as well as compensation for constructive dismissal. 
Sipokazi Piliso v Old Mutual Life Assurance Co SA (Pty) Ltd (2007) LC

The employer failed to take reasonable steps where an employee had been sexually harassed. The employee could not prove that it had been an employee of the employer that had contravened the provisions of the EEA by harassing her. Accordingly, section 60 of the EEA which creates a form of statutory vicarious liability was not activated. 

However, the court held that constitutional damages may be awarded where no common law or statutory claim exists based on the minimum fair labour practices an employee is entitled to expect from her employer. These include the obligation to provide a safe working environment and prevent unfair discrimination. 
4.1.5 HARASSMENT OF AN EMPLOYEE 

The Code of Good Practice on the Handling of Sexual Harassment Cases ("the Code") was published to supplement the statutory prohibition contained in the EEA. The objective of the Code is to eliminate sexual harassment in the workplace. 
Although the Code applies to the working environment, it provides that the perpetrators and victims of sexual harassment may include owners, employers, managers, supervisors, employees, job applicants, clients, suppliers, contractors and anyone else having dealings with the business of the employer. 
The Code sets out a test for sexual harassment in terms of which sexual harassment is defined as unwanted conduct of a sexual nature that violates the rights of an employee and constitutes a barrier to equity in the workplace taking into account the following factors:

· whether the harassment is on the prohibited grounds of sex and/or gender and/or sexual orientation;

· whether the sexual conduct was unwelcome; and
· the nature and extent of the sexual conduct; and the impact of the sexual conduct on the employee. 
Each of the above factors is dealt with in detail in the Code. 
With regards to the nature and extent of the sexual conduct, the Code provides that the unwelcome conduct must be of a sexual nature and includes physical, verbal and non-verbal conduct. Examples of sexual conduct includes physical contact, verbal innuendoes, suggestions, hints, comments with sexual overtones, sex-related jokes or unwelcome graphic comments about a person’s body made in their presence or directed at them, inappropriate inquiries about a person’s sex life, unwelcome gestures, indecent exposure and the unwelcome display of sexually explicit pictures and objects.

The following forms of sexual harassment are also identified in the Code:
· “quid pro quo harassment” which refers to the situation where an employer, supervisor, manager or co-employee undertakes or attempts to influence the an employee’s employment circumstances e.g. promotion, training, discipline, dismissal, salary increment or any other benefit of an employee or job applicant in exchange for sexual favours; 

· ignoring an employee can constitute sexual harassment where a person in authority rewards only those who respond to his/her sexual advances with promotion or increases and ignores those who don’t; and

· victimising or intimidating an employee for failing to submit to sexual advances. 

The Code emphasises that employers and employees should not only refrain from sexual harassment but should also discourage such conduct by others who have any dealings with the workplace (e.g. customers, suppliers, job applicants etc). Employers do not have authority to take disciplinary action against non-employees for the sexual harassment by them of their own employees. 

Management must take active steps towards eliminating sexual harassment in the workplace by issuing policy statements and procedures on sexual harassment. A policy statement on sexual harassment must state that all employees, job applicants and other persons who have dealings with the business have a right to be treated with dignity and due respect for their privacy and integrity and that sexual harassment is prohibited. The statement should include further that victims of sexual harassment have a right to raise a grievance with the guarantee that appropriate action will be taken and that managers are obliged to take disciplinary action against any employee who does not comply with the policy.

Management should also implement orientation, education and training programmes to communicate the policy and procedures to employees and inform employees that grievances will be treated seriously, sensitively and quickly by the employer.

When a case of sexual harassment is brought to his/her attention the employer should appoint an individual whom victims of sexual harassment can confide in on a confidential basis. 

A complainant should be given the option of informally attempting to resolve the problem. This would involve explaining to the perpetrator that his or her conduct is unwelcome and offensive and makes the victim feel uncomfortable within the workplace. 

The complainant should also be afforded the opportunity to institute formal proceedings. This involves an investigation into the conduct of the alleged perpetrator, and if necessary, disciplinary action against the alleged perpetrator. The only difference between this disciplinary action and other disciplinary action is that special steps must be taken to ensure confidentiality. Accordingly, only the victim, the offender, witnesses, an interpreter and an “appropriate member of management” should be present at the enquiry.

If the victim is not satisfied with the outcome of the internal disciplinary proceedings, he or she may refer the dispute to the CCMA for conciliation. In the event of settlement not being reached, the Labour Court has jurisdiction to resolve the matter. The court has the power to order the employer to compensate the aggrieved employee, and/or to take steps to ensure that the situation is rectified. The maximum amount of compensation that an aggrieved employee can be granted is 24 months' remuneration. 

4.2 TESTING AN EMPLOYEE FOR ANY MEDICAL CONDITION 

This is prohibited unless either legislation permits it or requires it or if it is justifiable in the light of medical facts, employment conditions, social policy, the fair distribution of employee benefits or the inherent requirements of a job. 
Furthermore, the EEA prohibits HIV testing unless the Labour Court determines that such testing is justifiable. A special application to court must therefore be brought for testing of this condition to be allowed. In making a determination, the court may make any order that it deems appropriate in the circumstances and may impose conditions relating to counselling HIV positive employees, maintaining confidentiality for the period during which testing is permissible and the categories of employees that may be tested.

Notwithstanding this prohibition, the Labour Court’s permission is not required where the HIV testing is voluntary and anonymous. 

The Code of Good Practice on Key Aspects of HIV/AIDS and Employment and the HIV/AIDS Technical Assistance Guidelines have been introduced to assist employers with regard to the testing of employees for HIV/AIDS and the implementation of an HIV/AIDS policy and programme. 

4.3 PSYCHOLOGICAL TESTING AND OTHER SIMILAR ASSESSMENTS 

This is prohibited unless it can be shown that the test or assessment is scientifically valid and reliable, can be applied fairly to all employees and is not biased against any employee or group. It follows that the test or assessment may not be racially or culturally unfair.
4.4 INTERVIEWING APPLICANTS FOR EMPLOYMENT

As set out above, applicants for employment are also protected against unfair discrimination under the EEA. Accordingly, recruitment and interviewing processes must be free of unfair discrimination. 

The only lawful grounds for differential treatment of applicants for employment are the following:

· affirmative action - employers may choose to employ a black person rather than a white person, or a woman rather than a man or a disabled person rather than a physically fit person if the employer has identified in its employment equity analysis that it does not have a sufficient number of designated employees within in the workplace; 

· age - if an employee or applicant has reached the normal retirement age, an employer need not employ such a person; and
· inherent requirements of the job - an employer may choose one applicant over another if the chosen applicant displays competencies more suitable for the job. The employer is required to identify the requirements for the job and may then appoint the applicant who it believes would be most competent to perform the job. An employer who chooses one applicant over another would not be guilty of unfair discrimination since it would be able to justify the appointment based on commercial rationale and inherent job requirements.
Example

An auditing firm wishes to employ a qualified accountant to join its firm. The employer identifies the following competencies which are required for the job:

· bilingualism, since the firm has many Afrikaans and English speaking clients;

· accreditation with a professional body or other requisite qualification/accreditation;

· technical understanding of tax, accounting and auditing principles;

· an ability to liaise with clients and to get on with people;

· good administrative, organizational and time-keeping skills;

· a driver’s licence; and

· computer skills. 

Once the employer has decided that potential candidates require the skills as listed above, the employer is entitled to phrase questions during the interview in such a way in order to ascertain whether the applicant has the required competencies. Any arbitrary questions, which do not relate to the above criteria would be considered arbitrary and discriminatory. For example, it would be discriminatory to ask a female applicant whether she is married or has children, as this in no way relates to the competencies identified by the employer. However, asking questions which may be aimed at finding out whether the female applicant has a driver's licence cannot be considered unfair discrimination, since it is contained within the competency criteria. 

An employer should identify the criteria required for the job before interviewing any candidates. 

If a criterion is identified for the job which would be relatively easy to train the applicant in, then questions in this regard should be asked in order to ascertain whether the candidate is in a position to benefit from such training. 

Once requirements for the job have been identified the employer must identify the level of competency needed for the job. For example although computer literacy may be a requirement identified for a secretarial position, the level of competency required would not be as high as for the position of a software engineer.

The employer or interviewer should prepare a set of questions, which will be put to the candidate. The questions must be aimed at determining whether the candidate possesses the requirements for the job and also to determine his or her level of competency. In the example outlined above, the employer has identified that the candidate must have computer skills. The employer would then be entitled to ask questions relating to levels of competency in relation to specific software products which the employer utilises on a daily basis. Inviting the candidate to share his or her past experiences regarding use of the computer software would also be relevant because it would assist the interviewer assess the candidate's level of competence. 

Job application forms should only pose questions that relate to the identified skills.

If an unsuccessful applicant asks why his or her application was refused, the employer must be able to provide a reason based on the applicant’s competency in relation to the inherent requirements of the job. In other words, any refusal should be based on commercial rationale and not on arbitrary or discriminatory grounds.

The EEA prohibits both direct and indirect discrimination against applicants for employment. For example, members of specific groups may be denied appointment adverts for posts do not come to their attention which may amount to indirect discrimination against that particular group. The employer should be careful not to ask questions or to use recruitment and selection policies that may amount to either direct or indirect discrimination. 
The interviewer of applicants for employment should be aware that an employer may incur liability where discriminatory questions are asked, even if the interviewer did not intend to discriminate or did not think that the questions were discriminatory. The interviewer must prepare questions carefully, having regard to the competencies identified for the job.
4.5 UNFAIR DISCRIMINATION DISPUTES

The EEA provides that disputes relating to alleged unfair discrimination must be referred to the CCMA within 6 months after the act or omission that allegedly constitutes unfair discrimination. The CCMA must attempt to conciliate the dispute. If conciliation fails, either party may refer the dispute to the Labour Court for adjudication, unless the parties consent to the arbitration of the dispute by the CCMA. 

It should be noted that disputes concerning unfair dismissal are excluded from the ambit of the EEA and must be referred to the appropriate body in terms of the LRA. 

4.6 AFFIRMATIVE ACTION 

Chapter 3 compels “designated employers” to implement affirmative action measures for people from designated groups in order to achieve employment equity. 

A designated employer is defined as:

· an employer who employs 50 or more employees; or

· an employer who employs fewer than 50 employees, but has a total annual turnover that is equal to or above the applicable annual turnover of a business in terms of Schedule 4 to the EEA (the annual turnovers listed in the Schedule range from R2 million to R25 million);

· a municipality, as referred to in Chapter 7 of the Constitution;

· an organ of state as defined in section 239 of the Constitution, but excluding local spheres of government, the National Defence Force, the National Intelligence Agency and the South African Secret Service; or
· an employer bound by a collective agreement in terms of section 23 or 31 of the LRA.
An employer who is not a designated employer may notify the Director-General of the Department of Labour that it wishes to comply with Chapter 3. 

Designated groups are black people, women and people with disabilities. “Black people” is a generic term which includes African people, Coloured people and Indian people. 
Notable Cases
Chinese Association of South Africa & 2 Others v The Minister of Labour & Two Others (2008) TPD
In an application brought in the High Court by the Chinese Association of South Africa and two others, the High Court has ordered that South African Chinese people fall within the ambit of the definition of “black people” in section 1 of the EEA. Accordingly, they stand to benefit from affirmative action measures implemented to achieve equality in accordance with the EEA. 
People with disabilities are defined as those who have a long-term recurring physical or mental impairment that substantially limits their prospects of entry into or advancement in employment.

In implementing affirmative action measures, a designated employer is required to consult with employees, conduct an analysis of employment policies, practices, procedures and the working environment to identify employment barriers, draw up an employment equity plan and report to the Director-General of the Department of Labour on its progress in implementing the plan. 
With regards to the analysis of its existing policies, practices, procedures and the working environment, the analysis should identify any employment barriers, which adversely affect people from the designated groups. The analysis must include a profile of the employer’s workforce within each occupational category and at each level to determine the degree of under-representation of workers from the designated groups within those categories and at those levels.
· The employment equity plan must be one that will achieve reasonable progress towards employment equity in that employer’s workforce i.e. fair representation of members from designated groups. The plan must state the following:

· the objectives to be achieved for each year of the plan;

· the affirmative action measures that will be implemented in the workplace. The EEA defines affirmative action measures as measures designed to ensure that suitably qualified people from designated groups have equal employment opportunities and are equitably represented in all occupational categories and levels in the workplace of a designated employer. These measures include measures designed to ensure the retention and development of people from designated groups. Suitably qualified people are persons who are qualified for a job because of any one of, or any combination of formal qualifications, prior learning, relevant experience, or capacity to acquire within a reasonable time, the ability to do the job. When determining whether an employee is suitably qualified to do the job an employer may not unfairly discriminate against a person only on the ground of that person’s lack of work experience;

· the numerical goals designed to achieve equitable representation within the employer’s various occupational levels and categories where the analysis identifies an under representation of people from designated groups and the timetable for achieving these goals. In setting numerical goals, a designated employer must aim to ensure that representation of people from the designated groups reflects the demographic profile of the national and regional economically active population, taking into account the pool of “suitably qualified” people from designated groups from which the employer can reasonably be expected to appoint of promote. The economic and financial factors in the sector in which the employer operates, the present and anticipated financial circumstances of the employer, the number of present and planned vacancies in the employer’s workplace and the employer’s annual turnover will be taken into account by the Director-General of the Department of Labour in assessing the employer’s numerical goals;

· the strategies intended to be used to achieve these goals;

· the timetable and plan for the achievement of goals other than numerical goals;

· the duration of the plan, which may not be shorter than 1 year or longer than 5 years;

· the procedures that will be used to monitor the implementation of the plan and whether reasonable progress is being made towards achieving employment equity;

· the internal procedures that will be used to resolve disputes concerning the interpretation or implementation of the plan; and

· the persons in the workforce who will be responsible for monitoring and implementing the plan.
Note that while designated employers are required to adopt affirmative action measures, the EEA does not set any quotas. 
The EEA also provides that the employer must submit a report to the Director-General on progress made in implementing its employment equity plan. The period within which a designated employer needed to submit its first report depended on the number of employees employed by that employer. Those who employ fewer than 150 employees had to submit the first report within 12 months after the date of commencement of the EEA (1 December 2000), or within 12 months of the date on which the employer became a designated employer. Subsequent reports must be submitted once every two years on the first working day of October. Designated employers who employ 150 or more employees had to submit the first report within 6 months of commencement of the EEA (1 June 2000), or within 6 months of the date on which the employer became a designated employer. Subsequent reports must be submitted once every year on the first working day of October.

The Chief Executive Officer must sign the report and, if the designated employer is a public company, a summary of the report must be included in the company’s annual report.

The first report must refer to the initial development of and content of an employment equity plan. Subsequent reports must give details of progress made in implementing the employment equity plan.

The EEA requires that a designated employer must consult and attempt to reach consensus with a representative trade union representing a sufficient number of employees at the workplace and its employees or representatives or if there is no representative trade union, with the employees or their representatives (nominated by them). The consulting group must represent the interests of all workers in the workplace. The group must consist of employees from all occupational categories and levels of the employer’s workforce from designated and non-designated groups.

In consulting with a trade union and/or employees or their representatives, the employer has a duty to disclose all relevant information. The requirement of consultation is not intended to deprive employers of their power, but rather to ensure that all involved parties are committed to workplace transformation and to foster democracy and productivity in the workplace.

4.6.1 INCOME DIFFERENTIALS

Designated employers are also required to submit a statement to the Employment Conditions Commission on the remuneration and benefits received by employees in each occupational category and level of the employer’s workforce and to take steps progressively to reduce “disproportionate” differentials as defined by the Commission. 

The Commission must advise the Minister of Labour on appropriate measures for reducing disproportional incomes.

4.6.2 Miscellaneous duties of designated employers

A designated employer is required to assign one or more senior managers for the purpose of implementing and monitoring the plan.

A designated employer is required to display the following at its workplace:-

· a statement informing employees of the provisions of the Act;

· a copy of the most recent report sent to the Director-General; and

· any compliance order, arbitration award or order of the Labour Court issued in terms of the EEA. 

A designated employer is required to keep records of the members of its workforce and of its employment equity plan.

4.6.3 MONITORING, ENFORCEMENT AND LEGAL PROCEEDINGS

Compliance with the EEA is policed at various levels:

· within the workplace - the designated employer must consult and attempt to reach consensus on the analysis of existing policies and procedures, the preparation of an employment equity plan and reports thereon;

· by the Department of Labour - labour inspectors have powers of entry into an employer’s workplace and may question and inspect any relevant documents;
· an inspector may secure a written undertaking from the employer to comply with any duty contained in the EEA. If the employer refuses to sign the undertaking or does not comply with the written undertaking, the inspector may issue a compliance order. The compliance order must set out what the employer is required to do, when it must comply as well as the fine that may be imposed if the employer does not comply. The employer is required to display the compliance order at the workplace. If it wishes to object to the compliance order, it must do so within 21 days after receiving the order by submitting such objection to the Director-General. The Director-General may confirm, cancel or vary the order and must specify a date for compliance. After receiving the Director-General’s order the designated employer must either comply with it or appeal against it by referring it to the Labour Court. If the employer appeals to the Labour Court, the operation of the compliance order will be suspended, pending the court's decision. If the employer does not comply with or appeal the order, the Director-General may apply to the Labour Court to have the order made an order of court.

In assessing whether a designated employer is implementing employment equity in the workplace, the Director-General must take the following into account:

· the extent to which suitably qualified people from the designated groups are represented in the workplace in relation to the nationally and regionally economically active population;

· the pool of suitably qualified people from designated groups from which the employer can reasonably be expected to appoint or promote people;

· financial factors relevant to the particular sector in which the employer operates;

· the employer’s present and anticipated financial circumstances;

· the employer’s present and planned turnover with regard to vacancies;

· progress made in implementing employment equity by other designated employers operating under comparable circumstances and in the same sector;

· reasonable efforts made by the designated employer to implement employment equity; and

· the extent to which the designated employer has eliminated employment barriers. 

The Director-General may conduct a review to determine whether an employer is complying with the EEA. He may ask the employer to submit a copy of its current analysis or plan and may also invite the employer to meet with him. The purpose of the review is to ascertain whether the employer is complying with the EEA. 

After reviewing the situation, the Director-General may approve the designated employer’s equity plan or he may make a “recommendation” to the employer outlining the steps it must take and the period within which the steps must be taken. If a designated employer does not comply with the Director-General’s recommendation he may refer the matter to the Labour Court.
4.6.4 FAILURE TO IMPLEMENT AFFIRMATIVE ACTION – DOES THIS CONSTITUTE UNFAIR DISCRIMINATION?

Designated employers are required to take appropriate steps, including the implementation of affirmative action, in order to achieve employment equity. Employees (including applicants for employment) have a right not to be unfairly discriminated against. 

The question arises whether a black employee can argue that he or she has been unfairly discriminated against in circumstances where the employer does not implement affirmative action measures. There are conflicting decisions in this regard. The courts have held that employer who fails to implement affirmative action measures are violating the rights of employees who fall within one of the designated groups not to be unfairly discriminated against. The courts have also held that the employer's failure to implement affirmative action measures does not amount to unfair discrimination. 
Notable Cases

Willemse v Patelia NO & Others 2007 (LC)

The absence of an employment equity plan is not in and by itself a cause of action when dealing with the question whether an employer committed an unfair labour practice relating to its failure or refusal to appoint or promote an employee i.e. an employment equity plan is not essential for a successful defence against an unfair discrimination claim. 
Where an employer does have an employment equity plan and it has already met its targets in terms of the plan, this has to be taken into account in deciding whether or not to appoint or promote employees. 
5. The compensation for occupational injuries and diseases act, 130 of 1993 (“coida”)

COIDA, which repealed the Workmen’s Compensation Act 30 of 1941, provides a system of compensation for work related illness, injuries, diseases and death. Employers are assessed according to a tariff calculated on the basis of the annual earning of employees and are obliged to pay that assessment. 
COIDA establishes a system in terms of which employers are relieved from liability for damages incurred by employees arising from work related illness, injuries, diseases and death. 

The definitions of “employer” and “employee” are therefore important in determining whether COIDA applies.
5.1 DEFINITION OF EMPLOYEE AND EMPLOYER

“Employees” are persons who have entered into or work under a contract of service, apprenticeship, or learnership with an employer whether express or implied, oral or in writing, and whether the calculation of the remuneration is by time or work done, or is in cash or kind. 
Employees include:

· casual employees;

· a director or member of a body corporate;

· a person provided by a labour broker;

· a dependant of a deceased employee; and

· a curator acting on behalf of a disabled employee.

Employees do not include:

· a person performing military service or undergoing training;

· a member of the Permanent Force of the South African Defence Force;

· a member of the South African Police Force;

· an independent contractor; and

· a domestic employee employed in a private household. 

“Employers” are any persons, including the State, who employ employees including:

· any person controlling the business of an employer;

· an employer who has the services of an employee lent or made temporarily available to him; or
· a labour broker. 
5.2 SECTION 22: THE RIGHT OF AN EMPLOYEE TO COMPENSATION

In terms of section 22(1) of COIDA, if an employee meets with an accident resulting in his disablement or death such an employee or his dependants shall be entitled to the benefits provided for in the Act. 
5.3 ACCIDENT

COIDA defines an “accident” as an accident arising out of and in the course of an employee’s employment and resulting in a personal injury

There must be a causal connection between the accident and the loss suffered by the employee in order for compensation to be paid. 
The employee must be performing his or her duties when the accident occurs. No compensation will be payable if the employee was not attending to his/her duties at the time.

Generally travel to and from work will not be regarded as being in the course of employment and compensation will not be payable for an accident occurring during that time. However, section 22(5) provides that conveyance of an employee free of charge to and from work for the purposes of employment by means of a vehicle driven by the employer himself or by one of his employees and specially provided for this purpose will be deemed to take place in the course of the employee’s employment. 
If the employee is guilty of serious or wilful misconduct which causes the accident no compensation will be payable unless:

· the accident results in serious disablement; or

· the employee dies as a consequence of the accident and leaves a dependant who was wholly financially dependant on him.
Notable Cases
Nicosia v Workmen’s Compensation Commissioner (1954) TPD 
It was held that “accident” included an ordinary movement in the course of the workmen’s employment that results in physical injury on account of some pre-existing weakness. 
5.4 SECTION 65: COMPENSATION FOR OCCUPATIONAL DISEASES
An employee shall be entitled to the compensation provided for and prescribed in COIDA if it is proved that:
· the disease has arisen out of and in the course of his employment; and 

· the employee has contracted a disease listed or not listed in Schedule 3 of COIDA.
If an occupational disease is listed in Schedule 3 of COIDA it is presumed to arise out of and in the course of employment. 
Should an employee claim compensation for an occupational disease which is not listed in Schedule 3 of COIDA, he will have to establish that it was contracted in the course of employment. 
5.5 SECTION 35

In terms of section 35(1) of COIDA states that no action for the recovery of damages in respect of an occupational injury or disease shall lie against the employee's employer and the employer cannot be held liable for compensation. 

Notable Cases
Jooste v Score Supermarket Trading (Pty) Ltd (1999) CC
It was argued that the section violates employees' right to equality (section 35 of the Constitution) by depriving them of the common law right to claim damages from their employers, thereby placing them at a disadvantage in comparison to non-employees. The court found that the section was not unconstitutional and held as follows:

"The Legislature clearly considered that it was appropriate to grant employees certain benefits not available at common law. The scheme is financed through contributions from employers. No doubt for these reasons the employees common law right against an employer is excluded. Section 35(1)…is therefore logically and rationally connected to the legitimate purpose of the Act, namely a comprehensive regulation of compensation for disablement caused by occupational injuries or diseases sustained or contracted by employees in the course of their employment." 

5.6 THE RECOVERY OF DAMAGES AND COMPENSATION PAID FROM THIRD PARTIES

If the occupational injury or disease was caused in circumstances which result in a third person (other than the employer) being liable for damages, the employee can claim compensation in terms of COIDA and may institute an action for damages against the third party. In awarding damages against the third party, the competent court must have regard to the compensation paid in terms of COIDA. 

Alternatively, the Director-General of the Department of Labour (“the DG”) by whom compensation is payable can institute action against the third party for the recovery of the compensation that he is obliged to pay in terms of COIDA. The amount recoverable cannot exceed the amount of damages which would have been awarded to the employee were it not for COIDA. 

5.7 THE EMPLOYER’S OBLIGATIONS

COIDA places obligations on employers to register with the compensation commissioner and to keep a record of the earnings and other prescribed particulars of employees. Employers are furthermore obliged to file a return of earnings with the compensation commissioner annually. 

Employers are then assessed by the DG and based on this assessment; the percentage of the annual earnings of his or her employees payable to the fund is established. 

An employee's right to compensation does not depend on whether or not the employer had fulfilled his obligations and registered with the compensation fund and paid the prescribed contributions. Although an employer's failure to register is a criminal offence it cannot prejudice an employee's claim for compensation.
5.8 CALCULATION OF BENEFITS

Compensation payments are calculated on an employee’s earnings, the rate at which the employee was remunerated at the time of the accident or at the time the disease was contracted. This includes the value of food, accommodation or both supplied by the employer, overtime payments or any other special remuneration in cash or kind of a regular nature. 

The formula for calculating the compensation of employees who suffer various degrees of disablement is contained in Schedule 4 of COIDA. 
There are essentially two degrees of disablement i.e. temporary and permanent. 

Medical attendant allowance (assistance to a disabled employee in performing the essential actions of life), survivor and funeral benefits are payable. 

5.9 INCREASED COMPENSATION DUE TO NEGLIGENCE OF EMPLOYER

In terms of section 56, if an employee meets with an accident or contracts an occupational disease which is due to the negligence of his employer (or another person mentioned in the subsection) the employee may apply to the compensation commissioner for increased compensation. 

An accident or occupational disease shall be deemed to be due to the negligence of the employer if it was caused by a patent defect in the condition of the premises, place of employment, equipment, material or machinery used in the business concerned which the employer has failed to remedy. 

An application for increased compensation must be lodged with the compensation commissioner in the prescribed manner within 24 months after the date of the accident or the commencement of the occupational disease. The compensation commissioner may extend that period by a further period not exceeding 12 months (subject to certain conditions). 

If the DG is satisfied that the accident or occupational disease was due to negligence of the employer, he shall award the applicant such additional compensation as he may deem equitable.

The amount of such additional compensation together with any other compensation awarded in terms of COIDA shall not exceed the amount of the pecuniary loss which the applicant has in the opinion of the DG suffered or can reasonably be expected to suffer as a direct result of the accident or occupational disease.

5.10 PROCEDURE

An employee is required to give an employer written or verbal notice of an accident as soon as possible after it happened. However, failure to give an employer notice shall not bar the employee from the right to claim compensation if it can be shown that the employer had knowledge of the accident from some other source. 

Within seven days after receiving notice of an accident or having learnt of the accident in some other way, an employer must report the accident to the compensation commissioner. If an employer fails to report the accident within seven days, the DG may impose a fine of not more than the full amount of the compensation payable in respect of such accident.

After the DG has received notice of an accident, he must make such inquiry as he may deem necessary to enable him to decide upon the validity of claim or the extent of the liability. 
5.11 PRESCRIPTION

A claim for compensation must be lodged with the commissioner within 12 months after the date of the accident or, in the case of death, within 12 months after the date of death. Similarly, a right to benefits for occupational diseases will lapse if the disease is not brought to the attention of the commissioner within 12 months from the commencement of that disease.

6. THE OCCUPATIONAL HEALTH AND SAFETY ACT, 85 of 1993 (“the OHSA”)
The OHSA brings the country's legal framework for regulating occupational health and safety closer to international standards and contemporary approaches in other countries. 
6.1 DUTIES OF EMPLOYER

The OHSA places a general duty on the employer to provide and maintain, as far as is reasonably practicable, a working environment that is safe and without risks to health and specifically to: 

· the provide and maintain systems of work, plant and machinery that, as far as is reasonably practicable, are safe and without risks to health;

· take such steps as may be reasonably practicable to eliminate or mitigate any hazard or potential hazard to the safety or health of employees, before resorting to personal protective equipment;

· make arrangements for ensuring, as far as is reasonably practicable, the safety and absence of risks to health in connection with the production, processing, use, handling, storage or transport of articles or substances;

· establish, as far as is reasonably practicable, what hazards to the health or safety of persons are attached to any work which is performed, any article or substance which is produced, processed, used, handled, stored or transported and any plant or machinery which is used in his business, and he shall, as far as is reasonably practicable, further establish what precautionary measures should be taken with respect to such work, article, substance, plant or machinery in order to protect the health and safety of persons, and he shall provide the necessary means to apply such precautionary measures;

· provide such information, instructions, training and supervision as may be necessary to ensure, as far as is reasonably practicable, the health and safety at work of his employees;

· as far as is reasonably practicable, not to permit any employee to do any work or to produce, process, use, handle, store or transport any article or substance or to operate any plant or machinery, unless the precautionary measures contemplated in the OHSA; or any other precautionary measures which may be prescribed, have been taken;
· take all necessary measures to ensure that the requirements of OHSA are complied with by every person in his employment or on premises under his control where plant or machinery is used;

· enforce such measures as may be necessary in the interest of health and safety;

· ensure that work is performed and that plant or machinery is used under the general supervision of a person trained to understand the hazards associated with it and who have the authority to ensure that precautionary measures taken by the employer are implemented; and

· cause all employees to be informed regarding the scope of their authority in terms of OHSA.

6.2 DUTIES OF EMPLOYEES
The OHSA places a duty on employees to act in a manner that is conducive to safety and specifically requires the following form employees, to:

· take reasonable care for the health and safety of himself and of other persons who may be affected by his acts or omissions;

· as regards any duty or requirement imposed on his employer or any other person by OHSA, co-operate with such employer or person to enable that duty or requirement to be performed or complied with;

· carry out any lawful order given to him, and obey the health and safety rules and procedures laid down by his employer or by anyone authorized thereto by his employer, in the interest of health or safety;

· if any situation which is unsafe or unhealthy comes to his attention, as soon as practicable report such situation to his employer or to the health and safety representative for his workplace or section thereof, as the case may be, who shall report it to the employer; and

· if he is involved in any incident which may affect his health or which has caused an injury to himself, report such incident to his employer or to anyone authorized thereto by the employer, or to his health and safety representative, as soon as practicable but not later than the end of the particular shift during which the incident occurred.

6.3 NON-COMPLIANCE

The maximum penalty for negligently causing an injury is R100 000.00 or 2 years imprisonment or both and a contravention of a provision of OHSA is R50 000.00 or 12 months imprisonment or both.
7. The protected disclosures act, 26 of 2000 (“the PDA”)
South African law encourages a culture of “whistle-blowing” in the work-place. Employees who in good faith disclose information about criminal or irregular conduct on the part of their employers or fellow employees enjoy a measure of protection under the PDA.

The PDA is designed to encourage a culture of whistle-blowing in the workplace and is commonly referred to as the “Whistleblowers Act”. 
7.1 OBJECTS OF THE ACT

The objects of the Act are to:

· protect an employee from being subjected to an occupational detriment on account of having made a protected disclosure;

· provide for remedies in connection with any occupational detriment suffered on account of having made a protected disclosure; and

· provide for procedures in terms of which any employee can disclose information regarding improprieties by his/her employer, in a responsible manner.
7.2 SECTION: 3 PROTECTION
No employee may be subjected to an occupational detriment by his employer on account of having made a protected disclosure. 
7.3 DEFINITION OF DISCLOSURE

The PDA defines a “disclosure” as a disclosure of information regarding any conduct of an employer or an employee of that employer made by an employee who has reason to believe that the information concerned shows or tends to show:

· the commission of a criminal offence;

· a failure to comply with a legal obligation;

· a miscarriage of justice;

· a danger to the health and safety of an individual;

· damage to the environment;

· unfair discrimination in terms of the Promotion of Equality and Prevention of Unfair Discrimination, Act 4 of 2000); or

· the deliberate concealment of any of the above.
7.4 PROTECTED DISCLOSURE

A disclosure made to the following persons or entities is protected:

· legal advisor;

· an employer;

· a member of the Cabinet or of the executive council of a province;

· the Public Protector or the Auditor-General; or 

· any other body or person in terms of the PDA
7.5 DEFINITION OF AN OCCUPATIONAL DETRIMENT

An employee will suffer an occupational detriment if he is:

· subjected to disciplinary action;
· dismissed, suspended, demoted, harassed or intimidated;
· transferred against the employee’s will;

· refused transfer or promotion;

· subjected to a term and condition of employment or retirement which is altered to the employee’s disadvantage;

· refused a reference or being provided with an adverse reference from the employer;

· denied appointment;

· threatened with any of the above actions; and

· otherwise adversely affected in respect of his employment, profession or office, including employment opportunities and work security. 
7.6 SECTION 6: A PROTECTED DISCLOSURE MADE TO AN EMPLOYER
A disclosure to the employer must be made:

· in good faith;

· substantially in accordance with any procedures (prescribed or authorised) by the employer for reporting or otherwise remedying the impropriety; or

· if there is no procedure, directly to the employer.
7.7 SECTION 9: GENERAL PROTECTED DISCLOSURES

A disclosure made in good faith by an employee who reasonably believes that the information is substantially true and that the disclosure is not made for personal gain will be protected if one of the following conditions applies:
· that at the time the employee who makes the disclosure has reason to believe that he or she will be subjected to an occupational detriment if he or she makes a disclosure to his or her employer;
· that, in a case where no person or body is prescribed in relation to the relevant impropriety, the employee making the disclosure has reason to believe that it is likely that evidence relating to the impropriety will be concealed or destroyed if he or she makes the disclosure to his or her employer;
· that the employee making the disclosure has previously made a disclosure of substantially the same information to his or her employer; or the Public Protector, Auditor General or any person or body referred to in terms of the PDA in respect of which no action was taken within a reasonable period after the disclosure; or
· that the impropriety is of an exceptionally serious nature;
AND

The disclosure is reasonable. Factors in determining the reasonableness of the disclosure include:

· identity of the person to whom the disclosure is made;
· seriousness of the impropriety;
· whether the impropriety is continuing or is likely to occur in the future;
· whether the disclosure is made in breach of a duty of confidentiality of the employer towards any other person;
· whether any action was taken or might reasonably be expected to have been taken by the employer or the person or body to whom the disclosure was made, as a result of the disclosure;
· whether in making the disclosure to the employer the employee complied with any procedure which was authorised by the employer; and 
· the public interest.
7.8 REMEDIES

An employee who has been subjected or may be subjected to an occupational detriment after making a protected disclosure may approach a court having jurisdiction, including the Labour Court, for relief; or pursue any other process allowed or prescribed by any law

If the employee makes a protected disclosure and suffers an occupational detriment it could constitute an unfair labour practice. The maximum compensation that can be awarded to an employee who is the victim of an unfair labour practice is the equivalent of 12 months remuneration.

If the employee is dismissed as a result of having made a protected disclosure, the dismissal is automatically unfair in terms of s189(1)(h) of the LRA. The maximum compensation that can be awarded to the aggrieved employee is the equivalent of 24 months remuneration. 
Notable Cases
Tshishinga V Minister of Justice & Constitutional Development & Another (2007) LC
Regarding section 9: General protected disclosure: Disclosures to the media will not be justified if: it is not in the public interest or where the complaint has already been addressed internally or where confidentiality is required until investigations are completed. All the evidence must be considered to decide whether there is good faith or an ulterior motive, or, if there are mixed motives, what the dominant motive is for the disclosure

8. unemployment insurance 

The Unemployment Insurance Act 63 of 2001 (“the Unemployment Insurance Act “) and the Unemployment Insurance Contributions Act 4 of 2002 provide a system of limited unemployment, illness, maternity and other benefits. These are funded by levies paid by employers and employees.

The Unemployment Insurance Act provides for payment of unemployment benefits in respect of temporary unemployment arising from the termination of the employee’s services, illness, maternity and adoption. Unemployment insurance also entitles dependants of contributing employees to benefits upon the death of the employee. 

The Unemployment Insurance Act establishes the Unemployment Insurance Fund (“UIF”). Throughout the period of employment, the employer and employee contribute equally to the fund and benefits owing to an employee are deducted from the UIF.
The employer to whom the Unemployment Insurance Act must apply for registration to the Commissioner of the South African Revenue Services or the Unemployment Insurance Commissioner of the Unemployment Insurance Fund, depending on who contributions are payable to.

Persons convicted of an offence in terms of the Unemployment Insurance Act are liable to pay a fine or be imprisoned, or both. 

9. IMMIGRATION law 

The right of foreign nationals to live and work in South Africa is mainly regulated by the Immigration Act 13 of 2007 (“the Immigration Act”). 
Foreign nationals can however also obtain South African citizenship in terms of the South African Citizenship Act 88 of 1995 (“the Citizenship Act”). Citizenship is different from being a resident. Once a foreign national obtains citizenship he can is entitled to all rights and privileges of being a South African. 
A foreign national can obtain a temporary or permanent residence permit in terms of the Immigration Act. An explanation of these various permits in terms of the Immigration Act follows below.        
The holder of a permanent residence permit has all the rights, privileges, duties and obligations of a citizen except for those rights, privileges, duties and obligations which the Constitution of South Africa ascribes to citizens only (section 25 of the Immigration Act). Permanent residence may be obtained directly or by other grounds.

9.1 SECTION 26:  DIRECT RESIDENCE PERMIT 
This permit may be issued to a foreigner who:

· is a holder of a work permit which is valid for five years and can show that she has an offer for permanent employment;

· has been a spouse to a citizen or permanent resident for five years and they have a good faith spousal relationship; or
· is the child of a citizen or permanent resident and is under the age of 21 years.
9.2 SECTION 27: RESIDENCE ON OTHER GROUNDS. 
This permit is issued to a foreigner of a good and sound character who:

· has an offer for permanent employment provided that:

· the position which she has been offered must exist, it was advertised in a prescribed form and there was no suitably qualified citizen or permanent resident available to fill that post;

· the application will be subject to the yearly limits for available permits prescribed for each sector of industry, trade and commerce; and

· this permit may be extended to the foreigner’s spouse and children younger than 21 years of age.

· possesses extraordinary skills or qualifications. This permit may also be issued to a member of such a foreigner’s immediate family;

· intends to establish or has established a business in South Africa and investing in it or in an established business the prescribed financial contribution to be part of the intended book value. The prescribed financial value at present is R2.5 million (capital or cash or a combination of both). This permit may also be issued to the members of the foreigner’s immediate family;

· is a refugee;
· intends to retire in South Africa and can show that she has a right to a pension or an irrevocable annuity or retrenchment account which will give such a foreigner a prescribed minimum payment of R20 000.00 per month for the rest of her life; or has a minimum prescribed net worth. The prescribed net worth at present is a combination of assets realising R20 000.00 per month;

· can show that she has the prescribed minimum net worth (of R7.5 million) and has given an amount R75 000.00 to the Director General of the Department of Home Affairs; or

· is a relative of a citizen or permanent resident within the first step of kinship.

9.3 TEMPORARY RESIDENCE

Temporary residence can be obtained by foreigners who come into the country for a specific period of time. 
9.4 SECTION 19: WORK PERMITS
There are four types of work permits.
9.4.1 THE GENERAL QUOTA WORK PERMIT

The general quota work permit can be issued by the Department of Home Affairs if the foreigner falls within a category determined by the Minister of Home Affairs and the work permit issued for a specific category does not exceed the quota determined by the Minister. 
9.4.2 GENERAL WORK PERMIT

The employer must satisfy the Department of Home Affairs that it was unable to employ a South African with the qualifications equivalent to those of the foreigner, despite a diligent search.
9.4.3 EXCEPTIONAL SKILLS OR QUALIFICATION WORK PERMIT

This permit can be issued by the department to a foreigner who possesses exceptional skills or qualifications and to those members of his/her family determined by the Department under the circumstances or by the Regulations.
9.4.4 INTRA-COMPANY TRANSFER WORK PERMITS

This permit is required if a foreigner employed in another country by a business that already has a branch, subsidiary or affiliate of a mother company in South Africa. That person must intend to enter South Africa to conduct work in South Africa for a maximum of two years.

9.5 OTHER TEMPORARY RESIDENCE PERMITS
Other temporary residence permits include, study permits, treaty permits, business permits, crew permits, medical treatment permits, relatives permits, retired persons permits, corporate permits, exchange permits, asylum transit permits and cross border and transit permits. 

10. the prevention and combating of corrupT activities act, 12 of 2004 (“the PCCA”)
The PCCA was enacted, amongst other things, to strengthen measures to prevent and combat corrupt activities and to place a duty on certain persons who hold positions of authority to report certain corrupt transactions. 
The details of the obligation to report and on whom it rests are set out in section 34 of the PCCA. 

Section 34(1) of the PCCA provides that any person who holds a position of authority and who knows or ought reasonably to have known or suspected that any other person has committed:
· an offence under Part 1, 2, 3 or 4, or section 20 or 21 (in so far as it 
relates to the aforementioned offences) of Chapter 2; or

· the offence of theft, fraud, extortion, forgery or uttering a forged document, involving an amount of R100 000 or more, must report such knowledge or suspicion or cause such knowledge or suspicion to be reported to any police official.
Note that the duty report falls only on a person who holds a position of authority. Persons who hold positions of authority is widely defined in terms of section 34(4) of the PCCA and it includes the manager, secretary or director of a company; a person who has been appointed as the chief executive officer of an institution or organisation and any other person who is responsible for the overall management and control of the business of an employer either full time or in a temporary capacity. 
In terms of section 34(2), any person who fails to report under section 34(1) is guilty of an offence. This section only commenced on 31 July 2004. It may be that if the offence or activity took place before this date, there is no duty to report. 
Significantly, the duty to report kicks in when a person who holds a position of authority is defined “knows or ought reasonably to have known or suspected” that any other person has committed an offence of the type listed in the section. The offence must involve an amount of R100 000.00 or more. 
The general offence of corruption is created by Part 1 (section 3) of the PCCA. It provides that any person who, directly or indirectly-

· accepts or agrees or offers to accept any gratification from any other person, whether for the benefit of himself or herself or for the benefit of another person; or 

· gives or agrees or offers to give to any other person any gratification, whether for the benefit of that other person or for the benefit of another person, 
in order to act, personally or by influencing another person so to act, in a manner that amounts to the:
· illegal, dishonest, unauthorised, incomplete, or biased; or 
· misuse or selling of information or material acquired in the course of the,
exercise, carrying out or performance of any powers, duties or functions arising out of a constitutional, statutory, contractual or any other legal obligation that amounts to:
· the abuse of a position of authority; 

· a breach of trust; or 

· the violation of a legal duty or a set of rules; designed to achieve an unjustified result; or that amounts to any other unauthorised or improper inducement to do or not to do anything, 

is guilty of the offence of corruption.
For the purposes of the Act, “gratification” is widely defined and includes: 

· money, whether in cash or otherwise; 

· any donation, gift, loan, fee, reward, valuable security, property or interest in property of any description, whether movable or immovable, or any other similar advantage; 

· the avoidance of a loss, liability, penalty, forfeiture, punishment or other disadvantage; 

· any office, status, honour, employment, contract of employment or services, any agreement to give employment or render services in any capacity and residential or holiday accommodation; 

· any payment, release, discharge or liquidation of any loan, obligation or other liability, whether in whole or in part; 

· any forbearance to demand any money or money's worth or valuable thing; 

· any other service or favour or advantage of any description, including protection from any penalty or disability incurred or apprehended or from any action or proceedings of a disciplinary, civil or criminal nature, whether or not already instituted, and includes the exercise or the forbearance from the exercise of any right or any official power or duty; 

· any right or privilege; 

· any real or pretended aid, vote, consent, influence or abstention from voting; or 

· any valuable consideration or benefit of any kind, including any discount, commission, rebate, bonus, deduction or percentage.
”Induce” is also widely defined and includes to “persuade, encourage, coerce, intimidate or threaten or cause a person”.
The report must be made to a police official. 
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